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COMPLAINT.

Comes now the plaintiff, and for cause of action

against the defendant alleges as follows

:

I.

That the plaintiff now is, and at all times here-

inafter mentioned was, a corporation duly organized

and existing under and by virtue of the law^s of the

State of Washington, having its principal place of

business in the City of Seattle, Washington; that

it has paid its annual license fee to the State of

Washington last due ; that it has, at all times, borne

true faith and allegiance to the Government of the

United States, and has not, in any way, aided,

abetted or given encouragement or comfort to any

person, persons or Government in rebellion against

the Government of the United States, nor has it

aided, abetted or given encouragement to any sover-

eign or government w^hich is or has been at war

with the United States.

II.

That the defendant, at all times hereinafter men-

tioned was and still is Collector of Internal Revenue

of the United States for the collection district of

Washington, having his [2] office and residing at

Tacoma, Pierce County, within the above-entitled

district.

III.

That for the calendar year 1924 the plaintiff duly

filed with the defendant, as Collector of Internal

Revenue, its income tax return and paid all taxes

due under said return as so made; that in com-
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puting its net income for the calendar year 1924,

upon said return, the plaintiff deducted, as a

loss sustained on account of bonds of the Fruitland

Irrigation District, a municipal corporation of the

State of Washington, the sum of $73,600.00; that

said bonds, of the par value of $147,200.00, had

been acquired by the plaintiff at a cost of $117,-

760.00; that during the said year 1924 various de-

faults occurred under said bonds, and the financial

condition of said district and the physical situation,

as to the lands comprised therein, were such that

said bonds were not worth in excess of the sum of

$44,160.00, and that during said calendar year 1924

the plaintiff determined the worthlessness of said

bonds, to the extent above stated, and actually de-

ducted and charged off, upon its books, the said

sum of $73,600.00, by reason of such partial loss

and worthlessness of said indebtedness.

IV.

That for the calendar year 1925 the plaintiff duly

filed with the defendant, as Collector of Internal

Revenue, its income tax return for said year, and

duly paid all taxes due under said return as so

made; that in computing its net income for said

calendar year 1925 the plaintiff deducted, as an

expense and loss sustained in connection with and

on account of the bonds of the Fruitland Irrigation

District, referred to in the preceding paragraph,

the further sum of $11,496.00, which the plaintiff

was compelled to pay as an assessment to a Bond-

holders' [3] Committee formed for the handling

of the bonds of said district and the protection of
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the interests of the owners thereof, which said pay-

ment and advance did not enhance the remaining

value of plaintiff's bonds, but was an actual and

necessary expense in connection with the carrying

thereof, and the conduct of plaintiff's business,

and, therefore, a proper item of deduction from

plaintiff's gross income.

That X3laintiff further deducted, in its return for

said year, a special reserve of $100,000.00 against

loss on account of the following transaction, to wit

:

The plaintiff had previously acquired certain

bonds of Inter-Mountain Water and Power Com-

pany, a corporation, at a cost of $200,000.00, and

said company was also indebted to the plaintiff on

account of goods, wares and merchandise, sold and

delivered and monies advanced by the plaintiff to

the said Inter-Mountain Water and Power Com-

pany, amounting to the sum of $36,739.29, repre-

sented by notes, and $14,778.73, represented by

open accounts ; that said Inter-Mountain Water and

Power Company was engaged in the business of

furnishing water to the various oil companies and

others in the district of Teapot Dome and Salt

Creek Oil Fields, Wyoming, and that at the time

said bonds were so acquired by the plaintiff, and

said merchandise sold and monies advanced, the

said company had practically a monopoly of such

business and was in position to make large returns

and profits by reason of its operations therein, but

that in the year 1925 other sources of water supply

were discovered and developed in said district, and

the said company was then faced with the loss of its



vs. Burns Poe. 5

principal customers for the delivery of water, and

that by reason thereof and of the financial and

physical condition of said company and its affairs,

the said bonds, notes and accounts became substan-

tially impaired [4] in value to the extent of at

least the sum of $100,000.00; that the plaintiff ascer-

tained and determined such partial loss and worth-

lessness on account of said bonds, notes and ac-

counts, within the taxable year 1925, and thereupon

by reason of said facts set up and deducted from

its gross income for said year such reserve of

$100,000.00 on account of such facts and circum-

stances affecting the value of said bonds, notes and

accounts of said Inter-Mountain Water and Power
Company.

V.

That all and each of the above described deduc-

tions, expenses and resources constituted proper and

allowable deductions to which the plaintiff was

entitled under the facts and circumstances existing,

and under the laws and regulations applicable

thereto.

VI.

That thereafter the Commissioner of Internal

Revenue refused to allow said deduction and

assessed additional taxes against the plaintiff

amounting to the sum of $9,224.78, for the year

1924, whereof the sum of $9,200.00 was and is at-

tributable to the disallowance of the deduction made
on account of loss on the bonds of the Fruitland

Irrigation District for said year, and amounting to

the sum of $14,388.08 for the year 1925, which sum
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was and is attributable to the disallowance of the

deductions made on account of loss and expense in

connection with bonds of the Fruitland Irrigation

District, and loss on account of the bonds of the

Inter-Mountain Water and Power Company, all

as above set forth.

VII.

That thereafter, pursuant to notice from the de-

fendant, as Collector of Internal Revenue, the plain-

tiff, on or about February 5, 1927, paid, under pro-

test, to the defendant, and [5] reserving all

rights to make claim for refund, the sum of $25,-

139.43, being the amount of said additional assess-

ments, with interest, whereof the sum of $9,200.00,

principal, and $807.17, interest was paid on ac-

count of the additional assessment due to the above

mentioned disallowance for the year 1924 and the

sum of $14,388.08, principal, and $719.40 interest,

was paid on account of the additional assessment

due to the above mentioned disallowances for the

year 1925.

VIII.

That, subsequent to the making of such payment

of such additional assessments and interest, the

plaintiff, on the 7th day of January, 1929, filed with

the Collector of Internal Revenue at Tacoma,

Washington, its claim for refund of said additional

assessments, together with interest, a copy of which

claim is hereto attached, marked Exhibit "A" and

made a part hereof, which claim was thereupon

transmitted to the Commissioner of Internal Rev-

enue, and the said Commissioner of Internal Rev-
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enue did, by notice to the plaintiff, dated Septem-

ber 25, 1929, notify it of the disallowance thereof.

IX.

That by reason of the foregoing facts, the plain-

tiff is entitled to recover from the defendant the

sum of $25,112.48, together with interest thereon

from the 5th day of February, 1927, at the rate of

six (6) per cent per annum; that plaintiff is the

sole owner of said claim and is the only party inter-

ested therein, and that there has been no assign-

ment or transfer of said claim, or any part thereof,

or any interest therein.

WHEREFORE, plaintiff prays for judgment

against the defendant for the sum of Twenty-five

Thousand One Hundred Twelve and 48/100 Dollars

($25,112.48), together with interest thereon [6]

from the 5th day of February, 1927, at the rate of

six (6) per cent per annum, together with its costs

and disbursements herein.

BRONSON, JONES & BRONSON,
Attorneys for Plaintiff.

Office & P. O. Address:

614 Colman Building,

Seattle, Washington.

United States of America,

Western District of Washington,

Southern Division,—ss.

H. K. Munroe, being first duly sworn, on oath

deposes and says: That he is Secretary of Con-

tinental Pipe Manufacturing Company, a corpora-

tion, plaintiff in the above-entitled action, and
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makes this verification for and on behalf of said

corporation, being thereunto duly authorized; that

he has read the foregoing complaint, knows the con-

tents thereof and believes the same to be true.

H. K. MUNROE.

Subscribed and sworn to before me this 7 day

of Nov., 1929.

[Seal] E. W. PARKS,
Notary Public in and for the State of Washington,

Residing at Seattle. [7]
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This dependent, being duly sworn, according to law, deposes and
says that this statement is made on behalf

of the taxpayer named, and that the facts Period Year

given below with reference to said state- to .................. \d..

ment are true and complete:

1. Business in which engaged—Manufacturing.

2. Character of assessment or tax—Income taxes, 1924 and 1925.

(State for or upon what the tax was assessed or the stamps affixed.)

3. Amount of assessment or stamps purchased

—

$23,612.86, plus interest $

4. Reduction of Tax Liability requested (Income

and Profits Tax) $

5. Amount to be abated $

6. Amount to be refunded (or such greater amount

as is legally refundable)—$23,588.08, plus

interest $

7. Dates of payment (see Collector's receipts or indorsements o:

canceled checks)—Feb. 6, 1927.

(If statement covers income tax liability, items 8-11, in

elusive, must be answered.)

8. District in which return (if any) was filed—Tacoma.

9. District in which unpaid assessment appears

10. Amount of overpayment claimed as credit $

11. Unpaid assessment against which credit is

asked; period from to $

Deponent verily believes that this application should be allowe

for the following reasons: I

The above payment was made under additional assessment resull

ing from disallowance of certain losses in connection with bonci

and unsecured indebtedness due to taxpayer of the Fruitland Irrig-

tion District amounting to $73,000.00, for the year 1924, and of tl'

Fruitland Irrigation District amounting to $11,496.00, and of the Inte-
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Mountain Water and Power Company amounting to $100,000.00 for

the year 1925. Said amounts which were charged off in taxpayer's

original return were losses actually sustained and charged off during

said respective years, and taxpayer was under the law and regula-

tions governing such matters then in force, justified in charging

such amount against its income for said years either directly or

thru a reserve to cover bad debts and losses, and that the assess-

ment based on the disallowance thereof was wrongful and improper

and taxpayer is justly entitled to a refund of the amounts paid on

account of such disallowance. (Attach additional sheets if neces-

sary.)

Sworn to and subscribed before me this Jan. 3, 1929.

Signed: CONTINENTAL PIPE MANUFACTURING CO. [Seal]

H. K. MUNROE,
Vice-President & Sec'y.

F. W. CHRISTIE,

Notary Public in and for the State of Washington, Residing at

Seattle.

(Title.)

(This affidavit may be sworn to before a Deputy Collector of Internal Revenue or

Revenue Agent witliout charge.) [8]

[Endorsed] : Filed Nov. 9, 1929. [9]
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[Title of Court and Cause.]

ANSWER.

Comes now Anthony Savage, United States At-

torney for the Western District of Washington,

Jeffrey Heiman, Assistant United States Attorney

for said District, and John R. Wheeler, Special

Counsel for the Bureau of Internal Revenue, at-

torneys for Burns Poe, Collector of Internal Reve-

nue, and for answer to the complaint of the plaintiff

on file herein, admit, deny and allege as follows

:

I.

In answer to Paragraph I of plaintiff's com-

plaint, defendant denies that plaintiff now is and at

all times hereinafter mentioned was a corporation

duly organized and existing under and by virtue of

the laws of the State of Washington, and that it has

paid its last annual license fee to the State of Wash-

ington; and admits all other allegations in said

paragraph contained. [10]

II.

In answer to Paragraph II of plaintiff's com-

plaint, defendant admits each and every material

allegation contained therein.

III.

In answer to Paragraph III of plaintiff's com-

plaint, defendant admits that plaintiff duly filed

for the year 1924 its income tax return, and paid

all taxes due as shown on said return as so made,
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but denies each and every material allegation con-

tained in the remainder of said paragraph.

IV.

In answer to Paragraph IV of plaintiff's com-

plaint defendant admits that the tax return for

the year 1925 was duly filed with the defendant

herein, as Collector of Internal Revenue, and de-

fendant further admits that in said return for the

year 1925 a deduction of $11,496.00 and a deduction

of $100,000.00 was claimed by plaintiff herein.

Further answering said paragraph, defendant de-

nies each and every other material allegation con-

tained therein.

V.

In answer to Paragraph V of plaintiff's com-

plaint, defendant denies each and every allegation

therein contained.

VI.

In answer to Paragraph VI of plaintiff's com-

plaint, defendant admits that the Commissioner of

Internal Revenue levied an assessment for addi-

tional taxes for the year 1924 in the sum of $9,224.-

78, and levied additional taxes for the year 1925 in

the sum of $14,388.08. Defendant denies each and
every other material allegation contained [11]

in said paragraph.

VII.

In answer to Paragraph VII of plaintiff's com-
plaint, defendant admits that plaintiff paid under
protest to the defendant the sum of $25,139.43, the

same being additional taxes for the year 1924 in
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the sum of $9,224.78, with interest in the sum of

$807.17, and additional taxes for the year 1925 in

the sum of $14,388.08, and interest in the sum of

$719.40. Defendant denies each and every other

allegation contained in said paragraph.

VIII.

Defendant admits the allegations contained in

Paragraph VIII of plaintiff's complaint.

IX.

Defendant denies each and every allegation con-

tained in Paragraph IX of plaintiff's complaint.

WHEREFOEE, defendant prays that the above

action be dismissed, and that he have and recover

his costs and disbursements to be taxed herein.

ANTHONY SAVAGE,
United States Attorney.

JEFFREY HEIMAN,
Assistant United States Attorney.

JOHN R. WHEELER,
Special Counsel for the Bureau of Internal Reve-

nue. [12]

United States of America,

Western District of Washington,

Southern Division,—ss.

Burns Poe, being first duly sworn, on oath de-

poses and says: That he is Collector of Internal

Revenue for the District of Washington; that he is

the defendant named in the above-entitled action;

that he has read the foregoing answer, knows the

contents thereof, and believes the same to be true.

BURNS POE.
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Subscribed and sworn to before me this 21 day of

January, 1930.

[Seal] C. KEDMAYNE,
Deputy Clerk, United States District Court, West-

ern District of Washington.

Received a copy of the within answer this 22d day

of Jan., 1930.

BRONSON, JONES & BRONSON,
Attorney for Plaintiff.

[Endorsed] : Filed Jan. 29, 1930. [13]

[Title of Court and Cause.]

DECISION.

July 16, 1931.

BRONSON, JONES & BRONSON, for Plaintiff:

ANTHONY SAVAGE, U. S. Attorney, JEFFREY
HEIMAN, Asst. U. S. Atty., JOHN R.

WHEELER, Special Attorney for Bureau of

Internal Revenue, for Defendant.

NETERER, District Judge.—Plaintiff seeks to

recover $25,112.48, with interest, as additional taxes

paid for the years 1924 and 1925. Trial by jury

was waived. Two distinct issues are involved, each

because the Commissioner of Internal Revenue re-

fused (1) to allow deductions from income tax

return because of loss entailed during the year 1924

on the Fruitland Irrigation District bonds, charged

off as loss by the plaintiff on its books on December
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31, 1924; (2) for loss on account of depreciation of

the value of bonds of the Intermountain Power &

Water Company, Wyoming, for the year 1925 in

the sum of $100,000.00. The plaintiff seeks to

recover by virtue of [14] section 234 (a) (5) of

the Revenue Act 1924, 26 U. S. C. A., sec. 986:

''Debts ascertained to be worthless and

charged off within the taxable period (or

within the discretion of the Commissioner's

reasonable addition to a reserve for bad debts),

and when satisfied that a debt is recoverable

only in part the Commissioner may allow such

debt to be charged off in part."

The Court makes the following findings of fact:

1. Plaintiff is a Washington corporation, and

the defendant is Collector of Internal Revenue of

the United States for the Western District of

Washington, principal office at Tacoma; that for

the calendar year 1924 the plaintiff filed with the

defendant collector its income tax return, and upon

said return deducted as a loss on account of bonds

of the Fruitland Irrigation District, Washington,

the sum of $73,600.00, the par value of which being

$147,200.00; that these bonds were received by the

plaintiff for wooden stave water pipe and flume for

the rehabilitation of the irrigation system of the

Fruitland Irrigation District. The contract was

entered into January 24, 1924, by which the plain-

tiff undertook to supply the pipe and flume for

the rehabilitation of the irigation system, furnished

all the necessary material for the repair, and it

agreed to purchase $10,000.00 of the bonds at par,



vs. Burns Poe. 17

and on completion to secure bonds of the district

at a par value of $147,000.00. These bonds were

credited to the irrigation district at 90 ($132,-

480.00). Against this credit the contract for labor,

material, etc., was billed at $123,480.00, and the

cash payment of the $10,000.00 bonds at 90 was also

charged. Because of the increases in prices, etc.,

the value of these bonds was placed at 80, and this

deduction was allowed. Interest coupons due on

July 1, 1924, were not paid, and thereafter the

plaintiff, with others interested in the district, ap-

pointed a committee to stimulate interest in the

district and the payment of assessments, for which

purpose the plaintiff contributed $11,496.00. [15]

2. The rehabilitated irrigation system did not

prove a success in that the land over which the

water was sought to be conveyed was sandy,

gravelly, and porous to such an extent that the

water could not be successfully carried across to

any serviceable end, and many of the farms in the

district were abandoned in 1924; others failed to

pay the water rent. Approximately 75% of the

lands in the district were not utilized, and the

plaintiff, after the default in interest, through its

representative, offered to settlers in the district the

bonds it had secured, at thirty cents on the dollar.

3. That the district levy for both years, 1923 and

1924, was $15.00 per acre; that in 1923, $7.25 was

levied to cover bond interest. This was levied

against the entire acreage in the district 4,827 acres

;

if paid, would create a fund of practically $35,-

000.00. Out of the total assessment of $66,780.75
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for 1924, only $4,940.03 were paid. The assess-

ments on 552 acres, 1923, were the only assessments

paid, and out of the balance of the land of the dis-

trict, 3,476.49 acres had reverted to the district or

the county prior to the early part of 1925 ; and con-

ditions did not improve on the rehabilitation of the

system. Much of the previously planted orchards

was at the time abandoned.

4. Only a small amount of acreage in the district

was suitable for cultivation, approximately five or

six hundred acres. The remaining land was poor,

sandy, porous and gravelly; not to exceed four or

five hundred acres of land is well suited for fruit

raising; the remainder, approximately two hundred

acres, for raising other crops. At the time of the

hearing the cultivated orchards being reduced to

from 250 to 275 acres, with probably 100 acres in

general cultivation. [16]

5. During the last half of 1924 the plaintiff in-

vestigated the condition and status of these bonds

with relation to value and advisability of collection,

and concluded that they had no possible value in

excess of thirty per cent of the face value, and on

December 31 charged off this 70% as total loss. At

the date of trial representatives of the plaintiff

testified they had given an option to a party to take

the bonds at fifteen cents on the dollar, but were

not hopeful of sale.

6. The court further finds that for the calendar

year 1925 the plaintiff filed with the defendant its

income tax return, and in computing its net return

deducted as an expense, loss sustained on account
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of the bonds of the Fruitland Irrigation District

in the sum of $11,496.00, which it was compelled to

pay as an assessment to the bondholders' committee,

and further deducted in its return a special reserve

of $100,000.00 against the loss on account of de-

preciation of the bonds previously acquired of the

Intermountain Water & Power Co. at a cost of

$200,000.00, also indebtedness to the plaintiff for

goods, wares and merchandise sold in the sum of

$36,739.29, evidenced by notes, and $14,778.73, rep-

resented by open accounts; that the Intermountain

Water & Power Co. was engaged in furnishing

water to various oil companies in the Tea Pot Dome
and Salt Creek oil fields, Wyoming, and that at that

time the company had a practical monopoly, but

other sources of water supply developed in 1925

and the company lost its principal customers, and

the bonds, notes and accounts were substantially

impaired, to the extent, it is claimed, of at least

$100,000.00, and that the allowance was denied by

the Collector; that the plaintiff paid under protest

the amount of $25,139.42, being additional assess-

ments—$9,200. [17] principal and $807.17 inter-

est on account of additional assessment for the

year 1924, and $14,388.08, principal and $719.40 in-

terest on account of disallowance for the year 1925.

7. After the acquiring of these bonds, new
sources of water developed in this district and the

demand from the Intermountain Water & Power
Company was greatly reduced, and the securities

held by the plaintiff accordingly depreciated.

8. That the pipe-line by the plaintiff was hur-
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riedly constructed during the winter months of

1925, occasioning additional costs in installation,

and by reason of the high pressure numerous breaks

in the line were entailed at considerable outlay for

upkeep; that during the summer and early fall of

1925 the Midwest Company, the largest purchaser of

water from the Intermountain Water & Power Com-

pany, started to drill an oil-well, and tapped the

water strata from which the water company ob-

tained its supply, February 13, 1926. The Midwest

Company, however, continued to carry out the pro-

visions of its contract for a minimum delivery of

5,000 barrels and maximum of 40,000 barrels a

day ; that entry of loss was made February 24, 1926,

as of December 31, 1925.

9. From March 13, 1926, until July 18, 1927, plain-

tiff sold at 72% to 90% of the par value of these bonds-

to the amount of $51,500 , amounting to $41,905. On
December 31, 1924, the further sum of $22,000.00 had

been transferred to one Barr in satisfaction of a

claim against it ; and on January 26, 1926, $2,500.00

of the bonds were transferred to Brook on account

of commissions on sales. No resolution of the

board of directors was considered or passed at any

time, directing '4oss on Intermountain Water &
Power Co., $100,000.00" to be charged on the books

of the company as [18] of December 31, 1925, or

at any other date, and no such loss at the time had

in fact been sustained.

The conclusion must follow (1) that the Commis-

sioner of Internal Revenue erred in refusing to

allow deduction from income tax return because of
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loss entailed in 1924 on account of loss on Fruit-

land Irrigation District bonds and charged as loss

by the plaintiff on its books December 31, 1924;

(2) that the proof sustains his refusal to allow

deduction on account of worthless bonds of the In-

termountain Water & Power Co., Wyoming, to the

extent of $100,000.00, for the year 1925, and the

ascertainment and entry of that fact on the books

of the company within the taxable period; (3) that

he did not conunit error in declining to allow $11,-

496 as expenses recognized under the Internal

Revenue law or regulations; (4) that the plaintiff

should have judgment against the defendant for

the taxes paid on the loss sustained for the year

1924, and the claim for 1925 denied.

NETERER,
United States District Judge. [19]

[Title of Court and Cause.]

PROPOSED ADDITIONAL FINDINGS.

Comes now the plaintiff and respectfully requests

the court to make special findings herein upon the

following propositions, and to the following effect,

to wit

:

I.

That the water system of the Intermountain

Water & Power Company which was constructed

in the fall of 1924 and for which the plaintiff fur-

nished labor and materials as a consideration for the



22 Continental Pipe Manufacturing Company

bonds involved in this proceeding, was greatly over-

built, having a capacity for delivery of ninety thou-

sand barrels of water per day; that the average

delivery in 1925 was approximately eleven thousand

barrels per day and such average delivery never

materially exceeded fifteen thousand barrels per

day at any time thereafter; that during the year

1925 oil drilling operations in the district served

by such system were very substantially curtailed;

that the usefulness of such water for boilers proved

to be less than had been anticipated and not greatly

superior to existing supplies ; that residence popula-

tion and demand for water began substantially to

diminish and that the demand or outlet for the

supply of the company was very substantially di-

minished and the earnings of the company were less

than one-third of the anticipated earnings as esti-

mated as a basis for the construction of the system.

II.

That during the year 1925 the Intermountain

Water & Power Company was unable to meet its

current obligations in due course as they matured

and that at the end of such year its current obliga-

tions amounted to approximately five times the

amount of its current liquid assets.

III.

The Intermountain Water & Power Company was

unable to meet the interest due upon its bonds on

July 1st, 1925 and unable to meet the first install-

ment of principal due upon its bond issue on Janu-

ary 1st, 1926, in the sum of forty-seven thousand
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dollars [20] (|47,000.00) from its own resources

and that payment thereof was effected through ad-

vances made by various interested parties, including

the plaintiff, to enable the water company to avoid

default.

IV.

That before closing its books for the year 1925,

the plaintiff entered thereon a charge of reserve

against its investment in obligations of the Inter-

mountain Water & Power Company, reading as

follows: "Special reserve for the Intermountain

Water & Power Company stock, bonds, notes and

accounts receivable $100,000.00."

Y.

That the entry of such deduction or reserve was
made on the books of the company before they were

closed for the year 1925, and on or about February

24th, 1926 ; that the financial and physical conditions

of the Intermountain Water & Power Company
were known to Joe I. Long, the President of the

plaintiff, and to H. K. Munroe, the Vice-president

and Secretary and officer having charge of the

books of the plaintiff prior to the end of 1925, and
said officers determined upon the taking of such

deduction for making of such reserve prior to the

end of 1925.

VI.

That at the end of 1925 there was an actual

impairment in the investment of the plaintiff in said

securities in the sum of not less than one hundred
thousand dollars ($100,000.00), (or such other sum
as the court may determine).
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VII.

That the evidence submitted at the time of the

trial establishes that the plaintiff has sustained and

will sustain a loss of at least one hundred thousand

dollars ($100,000.00) on account of its investments

in the notes, accounts and bonds of the Intermoun-

tain Water & Power Company.

VIII.

That in connection with the difficulties of the

Fruitland Irrigation District, a bondholders pro-

tective committee was organized in 1925 or the pur-

pose of assisting the district, through endeavoring

to procure settlers for the land, disposal [21] of

lands which had revei^ted to the district, handling

of delinquent assessments, and other similar activi-

ties, and that during the year 1925 the plaintiff

advanced to such committee the sum of $11,496.00.

Such advance was used or expenses of the district,

such as Secretary, land salesman and travelling

expenses, and was charged by the plaintiff to ex-

pense of its business operations; that no part of

such advance has ever been repaid to plaintiff,

and that there is no probability that plaintiff will

ever recover any part thereof.

Respectfully submitted,

BRONSON, JONES & BRONSON,
Attorneys for Plaintiff.

[Endorsed] : Filed Aug. 27, 1931. [22]
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[Title of Court and Cause.]

ADDITIONAL FINDINGS AND ORDER.

This matter coming on regularly for hearing upon

motion of the plaintiff for the entry of additional

findings herein and the matter having been sub-

mitted upon argument of both parties, and the

Court being fully advised, does now make and

enter herein the following findings in addition to

the findings heretofore entered as a part of the

Court's opinion herein, to wit:

I.

That the water supply of the Intermountain

Water & Power Company which was constructed in

the fall of 1924 and for which the plaintiff furnished

labor and materials as a consideration for the bonds

involved in this proceeding, was greatly overbuilt

having a capacity for delivery of ninety thousand

barrels of water per day; that the average deliver}^

in 1925 was approximately fifteen thousand barrels

per day and such average delivery never materially

exceeded fifteen thousand barrels per day at any

time thereafter ; that during the year 1925 oil drill-

ing operations in the district served by such system

were very substantially curtailed; that the useful-

ness of such water for boilers proved to be less than

had been anticipated and not greatly superior to

existing supplies; that the demand or outlet or the

supply of the company was very substantially

diminished below the [23] anticipated demand
and the earnings of the company were only approxi-
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mately one-third of the anticipated earnings as esti-

mated as a basis for the construction of the system.

II.

That during the year 1925 the Intermountain

Water & Power Company was unable to meet its

current obligations in due course as they matured

and at the end of such year its current assets

amounted to $38,049.45, and liabilities, exclusive of

bonded indebtedness, to $221,687.59, and that the

company was onl}^ able to meet the interest due

upon its bonds on July first, 1925, and first install-

ment of principal due upon its bond issue on Janu-

ary first, 1926, in the sum o $47,000.00, through

advances made by various interested parties, includ-

ing plaintiff, to enable the water company to avoid

default.

III.

That the special reserve of $100,000.00 deducted

by the plaintiff on account of stocks, bonds, notes

and accounts receivable of the Intermountain Water

& Power Company on February 24th, 1926, was

made on the books of the company before they

were closed or the year 1925, and that the financial

and physical conditions of the Intermountain Water

& Power Company were known to Joe Long, the

President of the plaintiff, and to H. K. Munroe, the

Secretary and Vice-President and officer having

charge of the books of the plaintiff prior to the end

of 1925.

IV.

That in connection with the difficulties of the

Fruitland Irrigation District, a bondholders' pro-
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tective committee was organized in 1925 for the

purpose of reorganizing the district, and that dur-

ing the year 1925 the i^laintiff advanced to such

committee the siun of $11,496.00, which advance was

used for expenses of the committee, such as salary

for secretary and [24] land salesmen, and travel-

ling expenses, and was charged by the plaintiff

to expenses of its business operations; that no part

of such advance has ever been repaid to the plain-

tiff.

JEREMIAH NETERER,
Judge.

That upon consideration of the proposed findings

offered by the plaintiff and filed herein upon the

27th day of August, 1931, the Court declines to

make or enter that portion of proposed finding V,

reading as follows: "And said officers determined

upon the taking of such deduction for making of

such reserve prior to the end of 1925."

It is further ordered upon stipulation of the

parties made in open court that each party may
have five days after the signing of the judgment

herein in which to take exception to any findings

made by the Court herein.

Done in open court this 28th day of August, 1931.

JEREMIAH NETERER,
Judge.

To the refusal of the Court to make or enter

that portion of proposed finding V, reading as fol-

lows: "and said officers determined upon the taking

of such deduction for making of such reserve prior

to the end of 1925," and all of proposed findings
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VI and VII, or the substance thereof, the plaintiff

hereby excepts, and an exception is hereby allowed.

JEREMIAH NETERER,
Judge.

[Endorsed] : Filed Aug. 28, 1931. [25]

In the District Court of the United States for the

Western District of Washington, Northern

Division.

No. 20,329.

CONTINENTAL PIPE MANUFACTURING
COMPANY, a Corporation,

Plaintiff,

vs.

BURNS POE, Collector of Internal Revenue,

Defendant.

JUDGMENT.

This matter came on regularly for trial on

April 15, 1931, before the Honorable Jeremiah Net-

erer sitting without a jury, a trial by jury having

been waived in writing by the respective parties,

—

And now the Court being fully advised in the

premises and based upon the findings of fact in

the opinion filed which are adopted as the Court's

findings with additional findings of fact, made by

the Court upon application of the plaintiff in that

regard, all of which are adopted as the Court's find-

ings,—
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IT IS OEDERED, ADJUDGED AND DE-
CREED that the jDlaintiff have judgment against

the defendant in the sum of $10,007.17 with interest

thereon according to law from and after the date

said sum was paid, to wit, February 7th, 1927, to-

gether with its costs and disbursements herein taxed

in the sum of $215.16. [26]

The motion of the defendant for judgment be-

cause of the insufficiency of the evidence to support

judgment for the plaintiff is, in so far as the year

1924 is concerned, overruled. An exception to such

ruling is allowed the defendant.

The court hereby certifies that there was probable

and reasonable cause for the acts of the defendant,

the Collector of Internal Revenue, in demanding

and collecting from the plaintiff the internal reve-

nue tax for the refund of which this judgment is

entered.

Done this 29 day of October, 1931.

JEREMIAH NETERER,
Judge.

[Endorsed] : Filed Oct. 29, 1931. [27]

[Title of Court and Cause.]

PLAINTIFF'S EXCEPTIONS TO FINDINGS
AND JUDGMENT.

Comes now the plaintiff and enters its exceptions

herein, as follows:

I.

Excepts to that portion of finding number IX,
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as set forth in decision filed June 16th, 1931, read-

ing as follows:

"And no such loss at the time had in fact

been sustained."

for the reason that the same is contrary to the undis-

puted evidence in this case.

II.

Excepts to that portion of the judgment herein,

refusing to allow to the plaintiff any recovery on

account of overpayment of taxes for the year 1925,

for the reason that the same is contrary to the

evidence in the case and the law applicable thereto,

and to the findings made lierein.

BRONSON, JONES & BRONSON,
Attorneys for Plaintiff.

The above exceptions are noted.

10-29-31.

JEREMIAH NETERER,
Judge.

[Endorsed] : Filed Oct. 29, 1931. [28]

[Title of Court and Cause.]

PLAINTIFF'S PROPOSED BILL OF EXCEP-
TIONS.

BE IT REMEMBERED, that heretofore, to wit

:

on the 15th day of April, 1931, at the hour of 2

o'clock P. M., the above-entitled cause came regu-

larly on for trial before the Honorable Jeremiah

Neterer, Judge of the above-entitled court, sitting
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without a jury by stipulation of the parties, the

plaintiff appearing by H. B. Jones of Bronson,

Jones & Bronson, its attorneys, and the defendant

appearing by Anthony Savage, United States Dis-

trict Attorney, Jeffrey Heiman, Assistant United

States District Attorney, and John R. Wheeler,

Special Attorney of the Bureau of Internal Reve-

nue:

Whereupon the following proceedings were had:

[29]

There was received in evidence as Plaintiff's Ex-

hibit 1 letter of the Commissioner of Internal Reve-

nue dated December 31, 1926, and it was stipulated

that the reference in said letter to report of internal

revenue agent, dated March 3, 1926, was intended to

refer to report dated March 23, 1926.

There was received in evidence as Plaintiff's

Exhibit 2, report of Revenue Agent dated March 23,

1926.

There was received in evidence as Plaintiff's

Exhibit 3, letter of Revenue Agent dated August 31,

1926, and supplemental report dated July 19th, 1926.

There were admitted in evidence as Plaintiff's

Exhibits 4 and 5, its income tax returns for the

years 1924 and 1925, respectively.

TESTIMONY OF H. K. MUNROE, FOR
PLAINTIFF.

H. K. MUNROE, called as a witness on behalf

of the plaintiff, having been first duly sworn, testi-

fied as follows:
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(Testiniony of H. K. Munroe.)

Direct Examination.

(At this point the defendant admitted the corpo-

rate capacity of the plaintiff, and that it had borne

true faith and allegiance to the Government of the

United States.)

My name is H. K. Munroe. I have been con-

nected with the Continental Pipe Manufacturing

Company since 1920, as vice-president and since

1922 as Secretary, and am also a stockholder. This

company is a close corporation, consisting of the

members of our family, and was such in 1924 and

1925. I [30] am familiar with the books of the

company, which were kept under my supervision

until we sold out the business in 1925, and since our

bookkeeper left in June, 1926, I have kept them

myself. [31]

A bondholders' protective committee was formed

to try and salvage the investment in bonds of the

Fruitland Irrigation District, and in 1925 the plain-

tiff advanced to this committee $11,496.00, to be used

as it saw fit. The plaintiff got no additional se-

curity or value for such advance but merely a re-

ceipt, and it was treated on plaintiff's books as an

ordinary expense, and has never been repaid.

Other advances were made subsequently to the same

committee, none of which have been repaid.

(The testimony as to loss on account of the

bonds of the Fruitland Irrigation District and the

charging off of the same upon the books, is omitted,

as not being in controversy upon this appeal.)

The plaintiff acquired $200,000.00 par value of
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(Testimony of H. K. Munroe.)

bonds of the Intermountain Water & Power Com-
pany in payment for work done on their water

system at Casper, Wyoming, from about the middle

to the end of 1924. These bonds were taken by

plaintiff at eighty per cent of par. At the end of

1925 it had on hand $175,500.00 par value of such

bonds, also notes of the Intermountain Water &
Power Company for $36,739.29, and an open [32]

account against it of $14,778.73, making a total

claim against the Intermountain Water & Power
Company at that date of $191,442.13.

At the end of 1925 there had been default in the

payment of interest on the bonds due July first,

1925, in so far that the bondholders had advanced

part of the funds to pay such interest in order to

keep the company from going into default. The

open account of the plaintiff against the Intermoun-

tain Water & Power Company was all past due,

and twenty-four thousand dollars worth of notes

were past due, and have never been paid and no

interest has never been paid thereon. I was famil-

iar with the reports marked Exhibits "A," "B"
and "C," to the deposition of A. W. Garrison, and

it was principally upon these reports that plaintiff

went ahead with this proposition. During 1925

I visited and inspected the operations of the Inter-

mountain Water & Power Company and acquainted

myself thoroughly with the conditions. The gross

earnings were supposed to have been running around

four hundred thousand dollars a year, but by the

middle of June, 1925, they were going to run less
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(Testimony of H. K. Munroe.)

than half of that. Also it had been represented

to ui: that this well came from an underground

rivei , and that there was slight possibility of this

source of water being tapped, but we found even

before the time the system was finished that another

well had been brought in from the same source

of water, about the same distance of twenty-five

miles away from the field, which showed, in my
opinion, that this water came, not from an under-

ground river, but from a large source of supply

underneath the district over there. The effect of

this in my judgment, was that if the water was

available throughout that country—this sand cov-

ered hundreds of square miles—^they could [33]

discover it anywhere if they would drill to it.

(The witness thereupon identified Plaintiff's Ex-

hibit 10 as a clipping from the Inland Oil Index

of November 29, 1924, which was admitted in evi-

dence.)

We kept advised as to developments in the Salt

Creek Field through subscriptions to the official oil

paper. I made my first trip to the oil field about

the first part of June, 1925, and since then have

been over there a number of times subsequent to

1925. The reason I went there the first time was to

see if anything could be done about increasing the

earnings. I found that practically all the water

that could be sold was being sold with little pos-

sibility of selling any more. I talked with many

people, including employees of the oil companies

and learned that the operations of the oil com-
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(Testimony of H. K. Munroe.)

panies had been decreasing since the previous fall.

The Teapot Dome district was dead because the

Government had stopped all operations there.

Later in 1925 we had reports of the drilling of

another well by the Midwest Refining Company to

this Tensleep Sand.

(The witness thereupon identified a clipping from

the Inland Oil Index of February 13th, 1926, and

a second clipping from the same publication of Feb-

ruary 27th, 1926, which were admitted in evidence

as Plaintiff's Exhibits 11 and 12, respectively.)

We got monthly reports of production, and finan-

cial reports of the Intermountain Water & Power

Company every six months or so, also balance sheet

and operating statement of the company in 1925.

(Two letters, signed by Intermountain Water &
Power Company, by A. W. Garrison, were identified

and received in evidence as Plaintiff's Exhibit 13.)

[34]

A. W. Garrison, who signed Plaintiff's Exhibit

12, was Treasurer and Manager of the Intermoun-

tain Water & Power Company.

Mr. Long, the President of the plaintiff, went

over to Casper and Salt Creek oil field quite often

in 1924 and 1925, in connection with this matter,

and he and I discussed it a great deal. As a result

of the information we had, we felt we had suffered

a loss and as a result of our discussions, we set up

a reserve of one hundred thousand dollars on the

books of the plaintiff, as of December 31, 1925,

as follows:
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(Testimony of H. K. Munroe.)

"Special reserve for the Intermountain

Water & Power Company stock, bonds and

notes, and accounts receivable, for one hundred

thousand dollars."

I am a member of the bondholders' protective

committee over there and the operations have de-

clined ever since. The Intermountain Water &
Power Company defaulted on its bonds in 1927 and

the protective committee Avas formed the next year.

We tried to see if we could work out a refinancing,

but it could not be done, and the bonds were fore-

closed in April, 1930, and the property sold at a

sheriff's sale. There were no bidders at the sale,

except the bondholders' protective committee, which

bid $298,000.00 for the bonds. This was not a com-

petitive bid based on value, but just an arbitrary

bid. We have tried and are still trying to dispose

of the property, but have never had anyone to give

us a bid on it.

As a result of a suit on our notes, we got five cents

on the dollar. The open account has not been

straightened out. We may get something on that;

I am not certain when.

Cross-examination.

Upon cross-examination, the witness testified as

follows

:

With regard to closing entries upon plaintiff's

books, its system was such that it had pipe contracts

all over the country, and the material and labor was

invoiced at a price [35] where we showed a fic-

titious profit on our books before the job was fin-
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(Testimony of H. K. Munroe.)

ished, and it was our system to go over the books

and set up reserves on our expenses to finish entries.

At the end of 1925, in view of the situation the

company was in, I figured the notes and open ac-

count due from the Intermountain Water & Power
Company were lost, and the fact that the bonds

were practically in default—we had to help the

company out—I figured the bonds were probably

worth fifty or sixty.

We had a contract wtih J. O. Barr, an engineer,

to do certain work for which we were to pay him

a commission of 10% under which we gave him

$22,000.00 par value bonds at 80, or $17,600.00, in

1924. We also paid C. D. Brooks, our agent in

Denver, as a commission, $2,500 par value of bonds

plus 1625 shares of stock turned over to him on

January 26, 1925, at $2525. This stock was given

to plaintiff as a bonus along with the bonds.

On March 13, 1926 we sold $10,000 par value of

these bonds at 90. On May 10, 1926, we sold $3,000

par value of these bonds at 82. And also on the

same date $2,000 par value at 81. And on May 24th

there were two sales, $4,000.00 par value at 82,

$2,000 par value at 81. On July 3, 1926 we sold

$5,000 par value of these bonds at 80. On July 26,

1926 we sold $5,000 par value at 80. On August 24,

1926 we sold $5,000 par value at 80. On January 3,

1927 we sold $5,000 par value at 79. On January
29th we sold $3,000 par value at 721/2. On March 5,

1927 we sold $500 par value at 74. On March 9,

1927, we sold $500 par value at 74. On May 5,
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(Testimony of H. K. Munroe.)

1927 we sold $1,500 par value at 74. On July 18,

1927 we sold $5,000 par value at 79. [36]

Redirect Examination.

Upon redirect examination, the witness testified

as follows:

The sales referred to, representing a total of

$51,500 par value, were all of the bonds that plaintiff

has been able to sell. These prices on the bonds

—

low maturity—naturally, the early maturity bonds

sold at a higher price than the late maturities, and

the only reason we were able to sell any of these

bonds, it wasn 't general public knowledge until 1927,

conditions were bad over there and naturally until

they started broadcasting the situation we were able

to make a few sales before it was known. We knew

the situation and wherever we could sell a bond

we tried to get as much as we could for it. They

were marketed through Frank C. Evans Company

in Denver, who sold through another bond man in

Boston. We got ninety per cent of par for bonds

due the next year, which was worth more than we

paid. The bonds we still hold are various matui'-

ities The total recovery by the plaintiff on the

$191,442.13, held due upon obligations of the Inter-

mountain Water & Power Company, which plaintiff

held at the end of 1925, amounts to date to a total

of $45,955.33, being $41,905.00 from the sale of

bonds as shown in Plaintiff's Exhibit 14, $1,474.17

received on open account between January and

April, 1926, and $2,476.16 received on the notes,
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(Testimony of H. K. Munroe.)

leaving a balance of approximately one hundred
fifty thousand dollars still owing.

(The witness identified Plaintiff's Exhibit 14 as

a statement of amounts received by plaintiff upon
its bonds, notes and accounts, which was thereupon
admitted in evidence.)

We did not write down the value of the bonds on
our books to a particular figure. We made a prac-

tice every year to set up a reserve fund, and this was
done on the same lines. That [37] one hundred
thousand dollars represented our anticipated loss

on account of the bonds, notes and accounts, and our
system of bookkeeping amounted in effect to writ-

ing off as a loss one hundred thousand dollars for

the year 1925, as a lump sum against all of those

items.

Q. ''Now, that loss was taken just as a lump
against all of the notes, bonds and accounts^"

A. "The whole business, yes."

Mr. JONES.—"I don't know whether your
Honor understands it."

The COURT.—"I cannot understand how a man
can charge off anything as a loss at a certain price

and then set it up the next year as an advanced
price. That is what is bothering me and what I
am trying to find out."

A. "The idea is this: we get money tied up in

these bonds and we felt—stocks and notes, etc.—we
felt we had suffered a loss

—

"

The COURT.— (Interrupting.) "You wanted to

distribute it to somebodv else?"
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(Testimony of H. K. Munroe.)

A. ''That is the idea exactly."

The COURT.—''Then you had not charged it

off?"

A. "In our judgment, we felt the bonds were not

worth any more than that."

The COUET.—"Yet sold for more—it would not

be presumed you sold for more than it was worth?"

A. "A few of them were sold, we knew and as

events proved, we could not sell a great many of

them; the market was very thin; we knew that."

The COURT.—"You did not suffer a loss on them

for you had not charged it off on all of them?"

A. "I think we did." [38]

The COURT.—"Yes, as it turned out, as I under-

stand from the evidence but at the time it was

charged

—

A. (Interrupting.) We did not know we were

going to sell any of them."

The COURT.—"Did not know you were going to

seU any, as a matter of fact."

A. "Correct."

There was no market for them. All of the bonds

were sold through Frank C. Evans in Denver, right

after the system was first built. There was a little

demand for them based on the glowing prospects

and I think some sold for eighty per cent, around

there. Another thing, in connection with these

bonds, the reason we did not press the sale of them

before we did was because we knew of another

block of two hundred thousand doUars, owned by

the American Wood Pipe Company, and knew they
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were in strai^Mened financial circumstances, and

had to get rid of their bonds—the bank had them

as collateral, and if we had put our bonds on the

market, it would have forced them still lower, and

we would have gotten still less than we did for

them. At the end of 1925 I don't think we could

have sold the entire block or a majority of them at

all, unless we took a value around fifty or sixty,

because when we placed our bonds on the market it

would have simply gutted the market, for there

were very few sales, and no demand. This reserve

of one hundred thousand dollars represented what

we considered our loss at the end of 1925, on ac-

count of the Intermountain Water & Power Com-

pany bonds, stock, notes and open account.

The plaintiff holds about 221/2% of the bonds of

the Intermountain Water & Power Company. In

my judgment, the maximum amount that can be

realized from the sale of the Intermountain [39]

system, would be two hundred thousand dollars.

At the end of 1925 Mr. Long and I had particular

occasion to scrutinize the accounts of the company

and its affairs, more than in ordinary years, be-

cause it sold out its manufacturing business in Sep-

tember, 1925, and we knew that would be the last

year in which we had any profits against which we

could charge off any losses on any assets we had

obtained through our manufacturing business, and

that was the reason why we looked very carefully

into the assets we had.

I furnished to the Internal Revenue Agent the
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original of letters respecting these deductions and

enclosures (copies of such letters and enclosures

were thereupon received in evidence as Plaintiff's

Exhibit 14, for the purpose of showing the informa-

tion furnished by the taxpayer to the Commisioner

of Internal Revenue in support of the deductions

claimed.)

Recross-examination.

The one hundred thousand dollars reserve was

dated December 31, 1925, and the entry was made

on the books February 24th, 1926. $41,905.00 cash

received from the sale of these bonds would not in-

clude the $2,500.00 par value of the bonds paid

to C. B. Brooks in January of 1925, for services

rendered the plaintiff, or the $22,000.00 par value

of these bonds paid to J. 0. Baar in December, 1924,

for services rendered the plaintiff under agreement,

providing for a certain percentage of whatever the

plaintiff received.

Redirect Examination.

The plaintiff never closed its books until the audit

of its public accountant and making up of its in-

come tax return, and there were many entries made
in the books as of the end of the year. The matter

of deducting the loss was determined upon before

the end of the year. The date of the entry of the

[40] reserve was February 24th, 1926. The Mid-

west water well came in prior to that time—we
heard of it early in February. The deduction of

the reserve had been determined upon by myself
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and Mr. Long before we received information that

the water well had come in.

TESTIMONY OF JOE LONG, FOR PLAIN-
TIFF.

JOE LONG, called as a witness on behalf of the

plaintiff, being first duly sworn, testified as follows

:

I have been connected with the plaintiff ever

since it was incorporated, and have been president

ever since the first year of its existence. Prior to

my connection with it, I had been in the pipe manu-

facturing business, with the Washington Iron

Foundry Company, since 1912.

After we found the bad conditions in the Fruit-

land Irrigation District in the fall of 1924, we at-

tempted to get the bonds together and organize

a bondholders' committee in 1925, and attempted to

colonize, and in 1925 the plaintiff made advances to

this committee for the purpose of paying a secre-

tary and a land salesman, as testified by Mr. Mun-
roe. These advances were not made to the district,

but to the committee. We got no security or thing

of value for them. It was current expenses for the

expense of a secretary and the travelling expenses

of a man back and forth. Since that time the dis-

trict has not rehabilitated itself, there has been

practically no one to pay taxes, except the State of

Washington, and they paid taxes for a while and I

believe they have quit now. The bonds never in-

creased in value above thirty cents, at which they
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were valued at the end of 1924. There is now an

option out on them and as soon as that expires we

are figuring on giving an option to sell them at

fifteen per cent of par value, and [41] paying

a commission of approximately ten per cent on the

sale.

I was connected with the transaction with the

Intermountain Water & Power Company from its

inception. I was over in Wyoming prior to the

time of installing the Long supply system over there,

some 46 or 47 miles, at the town of Rawlings, 130

miles away, and spent six or seven months in and

around that territory and realized what water

meant in that territory, and the engineer in charge

of this work we were doing, and from the Weiland

Engineering Works of Pueblo, was retained and had

made a report on the Tisdale well. One of the inter-

ested parties talked with me about it and the possi-

bility of serving Salt Creek and Teapot Dome. I

went over and looked into it ; they had very elaborate

reports, and later I sent an engineer from the coast

to make further investigations, which he did, and

he made a report along lines very similar to the

Wyoming engineer's reports. There was a report

submitted to me by Fisher and Lowrey. The re-

ports marked Plaintiff's Exhibits ''A," "B" and

^*C" to the deposition of A. W. Garrison, are the

reports to which I refer. Mr. Weiland was a con-

sulting engineer of Pueblo. Fisher and Lowrey

were engineers primarily engaged in geological
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work in Denver, and Mr. Baar was of Baar and

Cunningham, consulting engineers of Portland.

At the time we did this work and took these bonds

we had reports very similar to these, and possibly

these reports, and had received information similar

to that contained therein.

I was over in the Salt Creek Field four or five

times during the year 1925. The water was first

brought into the field through this pipe-line on the

first of 1925. Our company had furnished about

fifty per cent of the pipe and the American Wood
PilDe Company of Tacoma the rest of it, taking

their pay [42] also in bonds. Plaintiff had noth-

ing to do with the installation of the pipe.

When the first statement came out of the Inter-

mountain Water & Power Company, after the first

month's sales, it was nowhere near up to expecta-

tions, and we immediately began to check up care-

fully on the revenue. We got a written statement

every month and talked with the owners over there,

and became acquainted with the operators in the

field, and got information from them. I found

that the drilling operations had diminished and

that they were drilling fewer wells than they had

been, and than the program as outlined in these

reports. They had been drilling about seventeen

hundred wells, and about three or four hundred a

year. The Teapot Dome operations were entirely

discontinued. There was considerable difficulty ex-

perienced with the operation of the system, due

possibly to faulty engineering design, and possibly
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to poor construction. The line was designed to

carry ninety thousand barrels a day into the field,

but we saw in a few months that that was not going

to be used—^we would not be able to sell that much

or anjnvhere near that much. The system had been

built in the winter time in order to meet a contract

with the Midwest Company, and that had increased

the cost of it. I also found that a well was being

drilled in the latter part of 1925 by the Midwest

Refining Company down to the strata from which

came the water of the Intermountain Water &
Power Company's well. I knew that this well was

started and was going down there. The Midwest

Company controlled the Salt Creek Field and was

a customer of the Intermountain Water & Power

Company to the extent of probably fifty per cent

of its revenue, using the water for drilling and

domestic purposes. The Midwest Company was

drilling to the Tensleep sand where our water was

coming from and they were drilling right in the

Salt Creek Field [43] where they were operat-

ing. Immediately after they started to drill the

well I made what investigation I could over there

from people whom I thought were in a position to

know, and they reported it didn't look so good for

the Intermountain Water & Power Company. The
Midwest Company got water in their well in 1925

or early in 1926. The Midwest had had a contract

with the Intermountain Water & Power Company
running from 1925 to 1928, for a minimum of five

thousand and a maximum of forty thousand barrels,
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but when they brought in their own well there was

no question in our minds that they would naturally

use their own water, and they immediately started

to do so, taking only the minimum from the Inter-

mountain Water & Power Company.

There had also been a plan to use a great quantity

of this water for a swimming pool. A pool was

built and a line run to it, and considerable money
expended in connection with it, but it did not oper-

ate more than about thirty days. I was familiar

with the market for these bonds in 1925. There

was a market for some bonds. They were not listed

on any stock exchange, but were sold only through

Frank Evans, a broker in Denver. At the end of

1925 I ordered a deduction, as Mr. Munroe testified,

with regard to the bonds and notes and accounts.

The amount, after taking this deduction, in my judg-

ment was all we could get out of it, based on the

fact that we had had to support the interest to keep

the company from defaulting and they have not

paid any interest on their notes; and the open ac-

counts were not paid; and they had lost money for

the year, and there was no posibility as far as I

could see of any greater sales in the field. The

Midwest at that time was drilling for its own water,

which cut down the possible sale of water by the

Intermountain Water & Power [44] Company.

The particular sales of bonds that plaintiff made
after 1925 were made to Evans, because he was
selling our bonds largely of an earlier maturity

—
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would distribute these bonds and advertise the

bonds, all maturities.

At the end of 1925 my judgment as to the maxi-

mum amount that we could expect to recover from

the Intermountain "Water & Power Company obli-

gations was just what we wrote on the books; that

was the reason it was written there; I thought we

would recover about ninety-one thousand dollars.

Since the water system has been taken over by the

bondholders under foreclosure, we have been under-

taking to sell it, but have not been able to interest

anybody in the purchase, and the maximum amount

that can be realized from it will not exceed two

hundred thousand dollars and will, I think, be sub-

stantially less. The plaintiff holds about twenty-

three or twenty-four per cent of the outstanding

bonds.

Cross-examination.

The Intermountain Water & Power Company

had a loss for 1925 and for 1926. This informa-

tion I got from the statements and direct from the

secretary. I was over there and talked with him

every time I was there, and also saw the state-

ments that came in.

TESTIMONY OF HERMAN HOERSCH, FOR
PLAINTIFF.

HERMAN HOERSCH, called as a witness on

behalf of the plaintiff, being first duly sworn, testi-

fied as follows

:
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My name is Herman Hoerseh. I live at Colmn-

bine, Wyoming, and have come here as a witness

on behalf of the plaintiff. I am superintendent of

the Intermountain Water & Power Company and

have been connected with it ever since it was started

in 1924. At that time there was a large oil-drilling

campaign [45] on in the Salt Creek Field and

they were figuring on drilling about eight or ten

thousand wells. There was an average of about

three hundred wells in process of drilling all the

time in the Salt Creek Field in 1924, each of which

ordinarily requires from one thousand to seventeen

hundred barrels of water per day, and it was then

expected that this drilling would increase to five or

six hundred.

Water was very expensive, and there was no other

source of supply, except to bring it from Casper,

a distance of 45 miles, and such surface water as

collected in little reservoirs.

In 1924 there were some eight to twelve thousand

people in Salt Creek and the surrounding territory,

and it was expected that it soon would increase to

fifteen or twenty thousand. There was a demand

for water for domestic use and for those not work-

ing for the oil companies such water was hauled

from springs, a distance of twenty or twenty-five

miles, and for those working for the oil companies

the water was condensed by the companies at a cost

of about four dollars per barrel. There was also

a demand for water for use in steam boilers, in

connection with oil drilling operations, as the surface
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water from the reservoirs would eat the tubes out

of a boiler in thirty days. The Midwest Refining

Company tested the Intermountain Water & Power

Company supply and pronounced it 90% better

than the water they were using.

The engineers first proposed that a ten-inch line

would be sufficient to supply the field, but when it

came to signing up a contract with the Midwest

Refining Company, the latter agreed to a minimum

of five thousand barrels per day, but insisted on a

maximum of forty thousand barrels per day, so

the engineers increased the size of the line from ten

inch to sixteen inch main line, and twenty inch feed

into the field. [46]

The line was finally installed and had a capacity

for delivery of ninety-one thousand barrels per day.

The highest average delivery in 1925 was about

fifteen thousand barrels per day. It was originally

expected that six hundred thousand dollars would

cover the cost of this system, but it actually cost

around $850,000.00, due to raising the size of the

pipe and faulty construction. At the point of great-

est pressure, the system would blow out, causing

seam leaks and collar leaks. A crew of ninety men

worked there six weeks trying to stop the leaks,

so as to make delivery to the Midwest Refining

Company on January first, 1925. In a mile and a

half, at one time, there were 1367 leaks, which en-

tailed expense for new pipe of from ten to fifteen

thousand dollars, and the expense of about seventy

men for a period of six weeks, at 621/2 cents per
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hour. In 1925 they still incurred additional ex-

pense of about twenty-four men at 62% cents per

hour for a whole year. At the time the line was

installed, the engineers anticipated that a rider,

a couple of connection men, and a couple of men

to look after leaks, and a kind of manager, was all

that would be needed.

In 1925 the oil-wells started to quit drilling and

the Government shut down on Sinclair operations

in Teapot Dome, supposed to be one of the big

outlets for water, which adjoined Salt Creek Field

on the south. The operators found they did not

have to drill so many wells to get production, and

in the latter part of 1925 I don't believe there were

over fifteen wells drilling in the Salt Creek Field,

as against 300 in 1924. This condition gradually

got worse, and has not improved up to the present

time, and there is no drilling whatever going on in

the Salt Creek Field now. In most oil fields they

drill wells one right beside the other, but Salt [47]

Creek is a different formation, and instead of drill-

ing across each way on a forty acre tract, they

found that one well on each corner and one in the

middle would absorb practically all the sand would

stand up under.

It was found in actual experience that the Inter-

mountain Water & Power Company supply of

water would form a real hard scale after about 45

days, which necessitated additional expense for

treating the water, besides the cost of it.

The population of the Salt Creek Field diminished
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in 1925 and dropped off about thirty-five per cent,

and to-day there are left in that field between two

and three thousand. The water delivery system to

the community of Salt Creek was abandoned, and

that to LaVoye is still in the ground, but the water

is shut off.

I am familiar with the well drilled by the Mid-

west Refining Company to the Tensleep Sand, and

watched the operation of that well very closely.

The Tensleep Sand is one of the lower sands, in

certain parts of which a well will produce heavy

black oil, and in other parts it is all water. There

had been no wells drilled to the Tensleep Sand at

Salt Creek up to this time. This well was 4278

feet deep. It was started about the middle of the

summer of 1925 and it was not generally known that

it was to be dirlled to the Tensleep Sands. The

Midwest Refining Company figured that they would

not get black oil if they didn't get a water well,

which they figured they would use. As the well pro-

gressed, there were indications tending to show that

it would produce water. Generally, when there is

water in the sands above the Tensleep Sand, it is

a good indication that the Tensleep Sand bears

water, and in this case they got water in the over-

lying sands. Those conditions were apparent dur-

ing 1925. The well came in just before [48]

1926 or right after. I remember this because they

wanted to borrow a meter from us to check the flow

of the well, to see how much it was flowing in 24

hours, and I remember they borrowed this meter
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just about Christmas of 1925 or right after the first

of the year.

This new well flowed 16,000 barrels a day. It

came in with a pressure of 576 pounds, which they

figured would put it over the district in the field,

which they did, and they would use the minimum
amount of water from us.

Prior to the time the Midwest brought in its own

well, they were taking as high as 15,000 barrels per

day, with an average of 10,000 barrels a day, at a

price on a sliding scale of the first 1500 barrels

seven cents, the next six cents, and down to two

cents per barrel, with a general average of two and

one-fourth cents per barrel. After they brought

in their own well, it cut down our sales, and when

our contract expired, they shut us oil completely.

Later they found that the temperature of the water

in their well, which was 178°, was injuring their

pipe-lines, and they decided to shut their well off

and start taking water from us, under a consider-

ably reduced rate in the price. That was in 1927,

and the price they then agreed to pay was three-

fourths of a cent per barrel.

In some of the soil formation there is a tendency

for the wire wrapping of the pipe to disintegrate,

and when this occurs it is necessary to replace the

pipe, on account of the pressure. We have re-

placed about 100 joints in the last three years.

These various conditions and developments af-

fected the value of the system at the end of 1925.

The system has been up for sale, but I do not be-
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lieve it would bring more than $125,000.00 now.

An effort was made to sell the system to the Mid-

west Refining Company in 1928, but they were not

interested [49] in the purchase.

I recall Mr. Long being over there from time to

time in 1924 and 1925 and 1926. When he was

there he would discuss the condition of the system

and the activities in the field with me, and I would

inform him as to conditions. Mr. Munroe was also

over there as I recollect. I believe he was there

twice up to 1927 and three or four times since then.

Cross-examination.

The Tensleep Sand was about 4378 feet down and

the other strata which indicated water occurred

at 3800 and some feet. When the Midwest well

was started, no one knew whether they would get

oil or water. They were pretty sure that they would

strike the Tensleep Sand. It is pretty hard to say

where the well was drilled with reference to the edge

of the Tensleep Sand strata, because it underlies

the whole field. The Intermountain Water & Power

Company well is 20-odd miles from the Salt Creek

field, and we got the Tensleep Sand there at 22 or

23 hundred feet. The indications were that the

Tensleep Sand extended to the Midwest operations,

because an oil-field is like a saucer. (Indicating.)

In some places in Wyoming the Tensleep Sand pro-

duced black oil, and there was a possibility of oil

to be produced at this well and when they stai'ted,

they didn't know just what they would get.
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The test made at the Intermountain Water &
Power Company well showed that water was better

than the other water collected in reservoirs in the

Salt Creek Field. The contract with the Midwest

Refining Company ran for three years from Janu-

ary 1, 1925, and after their well came in, they con-

tinued to buy until their contract was up, and then

shut us off. Then they made a new arrangement

after they had shut us off and been using their

[50] own water about seven months and a half.

Redirect Examination.

The pipe-line will probably last three or four

years longer, or a total life of nine or ten years.

TESTIMONY OF A. W. GARRISON, FOR
PLAINTIFF.

A. W. GARRISON, called as a witness on behalf

of plaintiff being first duly sworn, testified by depo-

sition as follows:

I was one of the incorporators of the Inter-

mountain Water & Power Company, incorporated

May 16th, 1924, and became an officer thereof. I

was at first treasurer, later assistant secretary an

treasurer and manager, and am now secretary and

treasurer and manager. I have conducted practi-

cally all of the company's affairs since its inception

and directly in charge of field operations since Sep-

tember, 1925. I have all of the books and records

of the company in my possession. The financial

X
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accounts and books of the company from its begin-

ning were kept under my direction. Up to Septem-

ber of 1928, when the office was removed to Denver,

I spent a considerable amount of time in the com-

pany's field of operations, and in 1925 and in 1926

w^as in close touch with its physical operations.

At the time the company was forming, reports

had been made upon the demand for water, costs

of construction and probable revenue by Weiland

Engineering Company of Pueblo Colorado, Baar

and Cunningham, of Portland, Oregon, William M.

Barr, consulting chemist, Omaha, Nebraska and

Fisher and Lowrey, geologists, Denver, Colorado,

all parties having a very high reputation in their

respective communities and occupations.

(The witness then identified Exhibits "A," "B"
and " C, " to the deposition of A. W. Garrison, which

were received in evidence.) [51]

Exhibit "A," in which the estimated cost of the

system is placed at $1,175,000.00, was not submitted

until about the time actual construction was begun,

and after the bond issue and contracts for construc-

tion had been arranged. At the time the system

was planned and arrangements made for construc-

tion, it was contemplated that it could be entirely

completed within the net proceeds of the bond issue

of six hundred thousand dollars, issued at a dis-

count of twenty per cent, or a total of four hundred

and eighty thousand dollars. Exhibit "A" was ac-

tually made about August or September of 1924,
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but the report was dated back to May of 1924, to

antedate the securities.

(Exhibits '^D" and "E" to the deposition of

A. W. Garrison, were identified by the witness and

received in evidence.)

At the time this system was projected, the short-

age of water in the Salt Creek Field was very acute

and any of the drilling operations had to be con-

siderably delayed on account of lack of water, and

it was thought that there would be a very large and

ready market for the water that the system would

deliver. Water was necessary for the drilling of

wells and generation of steam for power used in the

operations. About one-half of the demand was for

drilling and one-half for boiler use. After the well

is drilled there is some further use for developing

power, for pumping operations, and steam heating

the oil in cold weather. There was also some inci-

dental demand for water for domestic purposes.

At the time the system was constructed, there were

ten to twelve thousand people living in the territory

served by it. It was generally considered that the

development was not over one-third done and that

drilling operations would continue for four or five

years at least. [52]

The Salt Creek field is located approximately

forty miles North of Casper, Wyoming. About

twenty-five companies were operating in that field

in the early part of 1924. The field is about ten

miles long by two miles wide. Teapot Dome adjoins

Salt Creek directly on the south end, and was to be
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supplied with water from the Intermountain Water

& Power Company system, and the company ex-

pected to be able to serve all of the Salt Creek and

Teapot Dome fields by the system to be constructed

from the proceeds of its six hundred thousand dol-

lar bond issue.

It was estimated that the gross earnings of the

Intermountain Water & Power would be about

three hundred thousand dollars per year and the

operating expenses without depreciation, would not

exceed twenty-five thousand dollars, and that the

net income would be a little better than two hundred

thousand dollars per year.

The system as completed up to December 31st,

1925, actually cost $850,874.00. The reason for the

cost exceeding the estimate was the increase in the

size of the pipe and capacity of the system, and an

expenditure of about fifty thousand dollars to recon-

dition the line on account of its having been built

in a rush to complete connection with the Midwest

Refining Company, in order that delivery might be

made on January first, 1925, under the contract^

with them, the effect of this being that the work

had to be done in extremely bad weather and they

were not as careful with the construction as they

should have been, and took hazards which they

would not ordinarily have taken. One section of

the line was under 175 pounds pressure which it

seemed impossible for the line to withstand, and

leaks kept breaking out right along. It was neces-
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sary to replace sections aggregating approximately

a mile of pipe. [53]

Exhibit "F" is a letter written by me, correctly

stating conditions existing at the time. (Exhibit

*'F" to the deposition of A. W. Garrison was ad-

mitted in evidence.) We also had considerable

difficulty with "surging shock" caused by turning

on and shutting ofE the water abruptly, which re-

sulted in quite a few leaks in the line every time it

was done. We have had that trouble continuously

ever since the line was constructed, and these diffi-

culties were very expensive to repair, and were not

anticipated in the original program of the company.

Any interruption in service of more than 24 hours

created a shortage of water in the field and meant

shut downs for the company's customers, and quite

a bit of expense.

Our contract with the Midwest Company required

delivery of forty thousand barrels per day, which

necessitated increasing the capacity of the system,

and was a large factor in the increased cost.

The Midwest Refining Company was the largest

customer in the field and took from about two-thirds

or three-fifths of the entire delivery, but they never

took their maximum of forty thousand barrels per

day.

Tests had been made of the water in 1924, which

showed it to be of very good quality for boiler use,

but in 1925, after it was used in actual operations,

in the field, for periods longer than forty to forty-

five days, it was found to cause trouble with scale.
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Had this effect on the boilers been known in the

beginning, the possibilities are that the line would

never have been constructed. It was considered that

a large portion of the w^ater would be for boiler

use, and that was one of the principal reasons for

making the test. It also proved to be unsuitable

for domestic use until after it had been distilled or

condensed. [54]

The Midwest Refining Company took the major

portion of the water from this system and it would

have been impossible for the Intermountain Water

& Power Company to have operated the system

profitably without its patronage. At the time our

system was constructed, they had numerous ponds

and smaller water wells around over the field, and

were pumping in through a six inch line from the

Platte River at Casper. The water from Casper

was considerably better than the water from our

well.

The Intermountain Water & Power Company

well came from the Tensleep Sand and there had not

been any other wells drilled to that sand up to the

time we started construction. The Tensleep Sand

is considerably deeper than any other formations

tested in the Salt Creek district before that time.

The Midwest Refining Company started the drilling

of a well which it was generally reported and

understood that they proposed to drill to the Ten-

sleep Sand. This was the first well drilled to that

strata in the Salt Creek field and it was generally

conceded that their chances of getting water were
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better than oil. It was considered that the effect

of bringing in a water well by the Midwest Refining

Company would be very detrimental to the Inter-

mountain Water & Power Company operations, as

it was naturally assumed that the Midwest would
want to use water from that well, if suitable, and
it would be cheaper for them to use this water than
purchase it from the Intermountain Water & Power
Company. The Midwest Refining Company did

bring in a water well, flowing approximately twenty-

five thousand barrels per day, which they proceeded

to use for their own purposes.

Gross sales of the Intermountain Water & Power
Company in 1925 amounted to $157,130.50, and were
the largest for any year of its existence. Its income
tax return for that year showed [55] a loss of

$18,744.64, after figuring depreciation at the rate

of twelve per cent. At the end of 1925 the com-
pany had current assets of $38,049.45, against lia-

bilities, not including bonded indebtedness, of $221,-

687.59, and it was unable to meet its current obliga-

tions.

The water system was built with a capacity of

90,000 barrels per day, but the greatest demand,
which was in 1925, was approximately 15,000 barrels

per day.

Gross income for 1926 was $145,844.61, and net

income after depreciation, was a loss of $64,524.67.

Average water delivery in 1926 was 11,000 barrels

per day.

Gross income in 1927 was $133,566.61, and net
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income, after depreciation, showed a loss of $65,-

985.47.

The gross income for 1928 was $75,440.47, and net

income, without deduction for depreciation, showed

a loss of $16,616.33. Average daily water consump-

tion for 1927 was 11,000 barrels per day and for

1928, 10,000 barrels per day.

For 1929 total gross income was $100,412.26, and

net income showed a loss of $33.14, without deduc-

tion for depreciation. Average delivery of water

for that year was 19,000 barrels per day. I find

that this is in conflict with the statement I made

with regard to the water consumption for 1925, but

what I had in mind was that we did not get as much

money for it. The consumption increased because

we made a new contract with the Midwest Refining

Company in July, 1928. We had considerable diffi-

culty in obtaining a new contract and the contract

rate was less than thirty per cent of the old rate,

because they were using water from their water

well, and also pimiping from Casper.

(The witness identified Exhibit "G" to the depo-

sition of A. W. Garrison, which was admitted in

evdence, and testified that [56] he had sent a

copy to the plaintiff.)

After the Midwest Refining Company brought in

its own water well it took only the bare minimum

of five thousand barrels per day from the Inter-

mountain Water & Power Company. Total sales

to other companies were larger in 1926 than in

1925, but this was due to extension of the territory
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served, rather than increase at the points served

in 1925, which would show a decrease. At the end

of 1925, and in 1926, activity in the Salt Creek field

was tending to decrease, due to decline in produc-

tion.

Oil drilling operations in Teapot Dome were stop-

ped altogether because of Government action on the

Mammoth Oil Company leases. The water com-

pany had contemplated serving Teapot Dome until

operations were stopped there in 1925.

The bonds of the water company were not listed

on any exchange and there was no established

market for them. The first maturity of July first,

1926, amounting to 3,000.00, was paid by money
which was advanced to the company by a few of

the principal bondholders, and later repaid to them

out of earnings, but subsequent maturities falling

due on January 1, 1927, and succeeding years were

not paid.

(Exhibit "H" to the deposition of A. W. Garri-

son, was identified and admitted in evidence.)

The bondholders formed a protective committee

under a deposit agreement dated July 16th, 1929,

(said deposit agreement was identified and received

in evidence as Exhibit "I" to the deposition of A.

W. Garrison). I am the Secretary of the bond-

holders' committee. About 99i/2% of the bonds

were deposited under Exhibit "I" and the mortgage

was foreclosed, and a sale had on April 3, 1930.

The sale was advertised in three papers in the State

of Wyoming. There were no competitive bids at
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the sale and the bondliolders bid $298,000.00 for the

property, [57] exclusive of cash and securities.

This bid had no relation to the market or sale

value of the property. The committee has made

efforts to sell the property, but there seems slight

possibility of doing so. The system of the Inter-

mountain Water & Power Company has no intrin-

sic value, outside of its possible earnings from its

distribution of water, and it would be impossible to

take out the pipe and salvage anything from it.

The land it occupies and the well which supplies it

are of no value apart from the system. I think the

maximum realization that can be expected on these

bonds in liquidation is fifty per cent.

Cross-examination.

Upon cross-examination the witness testified as

follows

:

The Midwest started drilling its water well in

the summer of 1925. I believe it came in during

February of 1926. It was approximately 4,200 feet

deep. The well probably cost something over fifty

thousand dollars. The Midwest Company had been

in that territory ten or twelve years. They had

not previously attempted to put down a well to the

Tensleep Sand. They had drilled for water in other

parts of their territory and had been successful in

a small way, but had not produced sufficient water

to answer their requirements.

I was in the Salt Creek field from July in 1924

until September, 1928, in connection with the Inter-
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mountain Water & Power Company. The esti-

mated original cost of the system was $600,000.00,

but it actually cost around $850,000.00, due to in-

crease in capacity and the reconditioning of the

line. The ''surging" should have been considered

when the line was constructed, but wasn't.

The water previously used in the field was bad

and it [58] was necessary to shut down a boiler

and clean it out after it had been used from thirty to

ninety days. The water furnished by the Inter-

mountain Water & Power Company proved to be

not much different in its effect on boilers, but it was

a matter of convenience to get it from the system.

The water company delivered quite a lot of water

to the Midwest Company up through March, 1926,

which was after their well came in.

The current assets which I mentioned as amount-

ing to about $39,000.00, at the end of 1925, consisted

of cash and accounts receivable, and the liabilities

of $220,000.00 included notes and accounts pay-

able, interest due on the bonds, and other interest

accrued to that date. For the year 1925, the com-
pany had a net income, before depreciation, of

$71,614.89.

The Midwest Refining Company was the only com-
pany continuously supplied throughout the year

1925, and in 1926 the company delivered more water
than in 1925, due to increase in the territory served.

I was in the field when the Midwest Company
started drilling its well and there was quite a bit

of speculation about what they would find. Thev
were not sure of getting a flowing well at all.
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Redirect Examination.

Upon redirect examination, the witness testified

as follows:

It would take from four to six months to drill

a well of the depth of the Midwest Refining Com-

pany's well. There had been quite a large water

well drilled in the North Casper Creek Structure

after we started construction.

The Midwest Refining Company had been very

insistent in having provision made in the contract

for a maximum delivery of forty thousand barrels

per day, but they paid nothing for that [59]

feature above the water actually furnished, although

it increased the cost by increasing the size of the

system.

(The witness identified Exhibit "J" to the deposi-

tion of A. W. Garrison, which was admitted in

evidence.)

The capital stock of the Intermountain Water &
Power Company was $1,600,000.00, of which 1,599,-

750 shares of one dollar each were issued against

the land and water well, $1600.00 representing the

value of the land and the balance the potential

value of the well. The water system is caiTied on

the balance sheet at the end of 1925 at $712,548.50.

The difference between this and the cost of approxi-

mately 1850,000.00, as of the end of 1925, to which

I have testified, represents discount on the bonds,

organization expense and cost of financing.
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Recross-examination.

Upon recross-examination, the witness further

testified

:

The North Casper Creek well was located about

25 miles west of Casper, about fifteen miles from

the Salt Creek oil fields and about thirty miles from

the Intermountain Water & Power Company's well.

It was so situated that it might have entered into

competition with the well of the Intermountain

Water & Power Company, but it was not developed

along that line.

(The witness identified Exhibit "K" to the depo-

sition of A. W. Garrison, which was admitted in

evidence.)

TESTIMONY OF C. B. RICHARDSON, FOR
PLAINTIFF.

C. B. RICHARDSON, called as a witness on be-

half of plaintiff, being first duly sworn, testified by

deposition as follows

:

I reside at Cheyenne, Wyoming, but my business

is at Casper. I am vice-president of the Consoli-

dated Royalty Oil [60] Company, president of

the Western Exploration Company, vice-president

of the Richardson Brothers Company, and director

of the Wyoming National Bank. I have operated

in the oil business in the Salt Creek field since

1895, and promoted a good deal of the Salt Creek
work. For the last thirteen years I have been in

the royalty business as vice-president of the Con-
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solidated Royalty Oil Company, interested very

largely in the Salt Creek field. I am familiar with

the system of the Intermountain Water & Power

Company constructed at Salt Creek in 1924. At

the time, there was a scarcity of water and the

water there was very poor. There was a big de-

mand for water at that time. It was worth about

ten cents per barrel and had to be taken from the

river here at Casper, and otherwise you had to

depend on rain water from the pools. There was

also a potential demand because there were various

known sands in the Salt Creek field that had not

been drilled. It was estimated that there were

a good many thousand wells to be drilled, namely,

to the First Wall Creek, the Second Wall Creek,

the Third Wall Creek, The Muddy, The Morrison,

The Sundance, to be followed by lower sands, which

produced black oil in this state, like the Embar,

the Tensleep and possibly the Madison Line. It

was also expected to serve the Teapot Dome district

adjoining Salt Creek on the south. It was ex-

pected that it would require a great many hundred

wells to develop the field, if it was entirely de-

veloped.

At the end of 1925 the Government had instituted

suit to cancel leases, and I believe all drilling had

been stopped at Teapot Dome and the property was

in the hands of the Receiver, and no wells have

been drilled there since then. In the Salt Creek

field, there was a veiy great slacking up of drilling

by the end of 1925. It was found that the field
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could be developed by a great number of wells less

than had been thought [61] necessary at first,

and the comparative prospects for the demand of

water in Teapot Dome and Salt Creek fields had

very greatly diminished at the end of 1925, as com-

pared with the spring of 1924.

The water of the Intermountain Water & Power

Company could be used in boilers, but was not

what had been expected, and proved to be about as

bad as the other.

I recall the well drilled by the Midwest Refining

Company to the Tensleep Sand. There had been

no previous drilling to that strata in this field.

The well was drilled on our land and I was familiar

with the operation. It was begun on July 3, 1925.

It was contemplated when the well was started that

it would be put down to the Tensleep Sand, and this

was a matter of general information, it being an-

nounced and published as a deep test well at the

field.

Q. "Are you able to say from your drilling expe-

rience in this territory whether or not if it were a

fact that the Tisdale well of the Intermountain

Water & Power Company brought in a heavily

flowing water well from the Tensleep sands that

there would be any prospect or probability of such

a water well being brought in from drilling to the

Tensleep sands where this well was drilled?"

A. "It would be very probably, if it wasn't oil.

The fact that that Tensleep sand contained a

heavily flowing water well, it would be self-evident
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that water would be produced in the adjoining

properties.
'

'

The Midwest Refining Company was the largest

and principal customer of the Intermountain Water

& Power Company in 1925, and the bringing in of

a water well by it would have a very great effect

upon its consumption of water from the Inter-

mountain [62] Water & Power Company, and

upon the profitability of its operations, due to loss

of income from this source.

The Inteimountain Water & Power Company

line was very defective and had a great many

leaks which caused a great deal of cost, and repair-

ing continuously. The Tisdale well and the system

of distribution had no intrinsic or salable value

apart from the sale and distribution of water. The

comparative prospects for a profitable operation of

the system at the end of 1925, as compared with the

Spring of 1924, when the system was installed, were

very greatly diminished.

Cross-examination.

Upon cross-examination, the witness testified as

follows

:

I am chairman of the bondholders' reorganization

protective committee of the Intermountain Water &
Power Company, and have been a member since it

was organized about three years ago. I am inter-

ested both as a stockholder and a bondholder. The

fact that the Tisdale well of the Intermountain

Water & Power Company drew its water supply
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from the Tensleep Sand would indicate that water

could be found wherever that sand was tapped in

that vicinity. Only one other well was drilled to

the Tensleep Sand in the Salt Creek field, and that

produced black oil. It was a gamble whether they

would get oil or water. They hoped to get oil.

The Midwest Refining Company water well was

brought in early in 1926.

Up to October, 1930, I have been over the pipe

line of the Intermountain Water and Power Com-
pany probably twice. I have been over parts of

it and have inspected it when it was defective. I

have probably been over it twice in six years, but

have inspected it a good many times. However,

none of these inspections was before 1925. I made
one inspection in 1925.

I have kept in very close touch with the develop-

ments of [63] the Salt Creek field. We have

monthly returns and examine the daily production

of the operations of the entire field, and have done

so for ten years back.

I have no interest in the Teapot Dome field, but

have been through it quite a number of times. We
watch developments of that kind in a locality where
we are interested. Drilling operations started in

Teapot Dome about 1923, which was long after

operations began in the Salt Creek field. In 1924 it

was estimated that it would take a good many thou-

sands of wells to develop the Salt Creek field, due
to the fact that they had found oil in the lower
sands. Last year they drilled a deep test well to
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test all of the sands in the field above the gi-anite.

They got oil in most of the sands, and below that

they got water.

(Plaintiff's Exhibit 15, a statement of receipts,

16 financial report of the Intermountain Water

& Power Company of Jmie 30, 1925, and 17,

financial report of the Intermountain Water &
Power Company of September 30, 1925, were ad-

mitted in evidence, by stipulation.)

The plaintiff thereupon rested.

The defendant offered no oral testimony and

moved for judgment in his favor because of insuffi-

ciency of the evidence, which motion was denied

in so far as the alleged loss for 1924 is concerned,

and an exception allowed defendant.

The case was thereupon submitted to the Court

and taken under advisement upon briefs to be fur-

nished by the respective parties.

BRONSON, JONES & BRONSON,
Attorneys for Plaintiff. [64]

CERTIFICATE OF JUDGE TO BILL OF EX-
CEPTIONS.

Thereafter, on the 29th day of October, 1931, and

within the time allowed by the said United States

District Court, the plaintiff duly tendered this, its

bill of exceptions herein, which having been seen

and examined by the court and counsel, is by the

court allowed and approved, and the said bill of

exceptions is signed and sealed by the Honorable

Jeremiah Neterer, the Judge of the said court be-

fore whom said proceedings were had, and the same
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is ordered by said court to be filed and made a part

of the record herein, which is now accordingly done,

and it is ordered that said bill be filed and the filing

shown of record as of this 29th day of October,

1931.

Given under the hand and seal of the Judge of

said Court before whom said proceedings were had,

this 29th day of October, 1931.

JEREMIAH NETERER,
Judge.

[Endorsed] : Filed Oct. 29, 1931. [65]

[Title of Court and Cause.]

PETITION FOR ALLOWANCE OF APPEAL
AND ORDER FIXING SUPERSEDEAS
BOND.

To the Honorable JEREMIAH NETERER:
Comes now the plaintiff above named by its at-

torneys, and respectfully shows that on the 29th

day of October, 1931, the above-entitled court en-

tered a final judgment herein based upon its special

findings heretofore made and entered, wherein it

allowed to the plaintiff a recovery of certain income

taxes overpaid for the year 1924, but refused to

allow to the plaintiff any recovery for or on account

of overpayment of income taxes for the year 1925.

Your petitioner, feeling it is aggrieved by said

judgment in so far as said judgment refuses to allow

to it any recovery of income taxes claimed in this

action on account of overpayment of such taxes for
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the year 1925, has heretofore served and does here-

with file this, its notice and petition, for allow-

ance of appeal from said decision and judgment and

the rulings of the court theretofore entered in the

files of said cause, in so far as the same affect or

relate to plaintiff's claim for recovery of income

taxes for the year 1925, and the court's refusal to

allow the same, to the United States Circuit Court

of Appeals for the Ninth Circuit, under the laws

of the United States in such cases made and pro-

vided, and herewith petitions the court for an order

allowing this appeal. [66]

WHEREFORE, your petitioner prays that said

appeal to said court be determined and that an

order be made fixing the amount of cost and super-

sedeas bond, conditioned as provided by law, and

that upon giving such bond as may be fixed herein,

all further proceedings may be suspended until the

determination of said appeal by the said Circuit

Court of Appeals.

BRONSON, JONES & BRONSON,
Attorneys for Petitioner and Appellant.

Copy of foregoing received this Oct. 29, 1931.

(No signature.)

[Endorsed] : FHed Oct. 29, 1931. [67]

[Title of Court and Cause.]

ASSIGNMENT OF ERRORS.

Comes now the plaintiff above named and in con-

nection with its appeal in the above cause which has
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been allowed, assigns the following errors, upon

which it relies to reverse the judgment herein, as

appears of record:

I.

The making and entry of that portion of finding

number IX, as set forth in decision filed herein

upon the 16th day of July, 1931, reading as follows

:

*'and no such loss had at the time had in fact been

sustained."

II.

Failure and refusal of the court to make and

enter that portion of plaintiff's proposed findings

offered and filed herein upon the 27th day of Au-

gust, 1931, as follows: That portion of proposed

finding reading as follows; ''and said officers deter-

mined upon the taking of such deduction for mak-

ing of such reserve prior to the end of 1925," and

all of proposed findings VI and VII, or the sub-

stance thereof.

III.

Failure and refusal of the court to allow to the

plaintiff any recovery for and on account of in-

creased income taxes and interest paid for the year

1925, upon disallowance of deduction taken by the

plaintiff for that year for the sum of $11,496.00,

expenses advanced to the Fruitland Securities Com-
mittee. [68]

IV.

Failure and refusal of the court to allow to the

plaintiff any recovery for and on account of deduc-

tion taken by the plaintiff in the sum of one hun-

dred thousand dollars ($100,000.00), on account of



76 Continental Pipe Manufacturing Company

stock, bonds, notes and accounts receivable of the

Intermountain Water & Power Company, repre-

senting a loss sustained and a bad debt acceded to

be worthless and charged off within the taxable

year, and a reasonable reserve on account of such

stock, bonds, notes and accounts receivable of said

Intermountain Water & Power Company.

BEONSON, JONES & BRONSON,
Attorneys for Plaintiff and Appellant.

Copy of foregoing received this Oct. 29, 1931.

JNO. R. WHEELER,
Of Counsel for Deft.

[Endorsed] : Filed Oct. 29, 1931. [69]

[Title of Court and Cause.]

ORDER ALLOWING APPEAL AND FIXING
BOND.

Upon consideration of the petition this day sub-

mitted herein by the above-named plaintiff,

—

IT IS HEREBY ORDERED that an appeal be

allowed to said plaintiff from the judgment herein

made and entered upon the 29th day of October,

1931, in so far as the same fails and refuses to

allow to the plaintiff any recovery against the de-

fendant for or on account of overpayment of income

taxes for the year 1925, to the United States Circuit

Court of Appeals for the 9th Circuit ; and

IT IS FURTHER ORDERED that an appeal

bond shall be filed by the said plaintiff in favor of
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the defendant herein the sum of two hundred fifty

& no/dollars.

Done in open court this 29 day of October, 1931.

JEREMIAH NETERER,
Judge.

[Endorsed] : Filed Oct. 29, 1931. [70]

[Title of Court and Cause.]

COST BOND ON APPEAL.

KNOW ALL MEN BY THESE PRESENTS,

that Continental Pipe Manufacturing Company, a

corporation, as principal, and Columbia Casualty

Company, as surety, are held and firmly bound unto

Burns Poe, defendant above-named, in the full and

just sum of two hundred fifty dollars ($250.00),

for the payment of which well and truly to be made

we do hereby bind ourselves and our, and each of

our, successors and assigns, jointly and severally,

by these presents.

The condition of the foregoing obligation is such

that, whereas, the said Continental Pipe Manufac-

turing Company, plaintiff in the above-entitled ac-

tion, has appealed to the Circuit Court of Appeals

for the Ninth Circuit, from certain portions of that

certain judgment, entered herein upon the 29th

day of October, 1931.

NOW, THEREFORE, if said Continental Pipe

Manufacturing Company, as appellant, shall prose-

cute its appeal to effect and answer all costs if it
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fail to make its plea good, then the above obligation

shall be void, otherwise to be and remain in full

force and effect.

Dated this 2d day of November, 1931.

CONTINENTAL PIPE MANUFACTUR-
ING COMPANY.

[Seal]

By BRONSON, JONES & BRONSON,
Its Attorneys.

COLUMBIA CASUALTY COMPANY.
By ELSIE LEDGERWOOD,

Surety. [71]

Bond approved this 3d day of November, 1931,

NETERER,
Judge.

[Endorsed] : Filed Nov. 3, 1931. [72]

[Title of Court and Cause.]

ORDER RESPECTING TRANSMISSION OP
EXHIBITS.

Upon motion of the plaintiff herein,

—

IT IS HEREBY ORDERED that the exhibits

herein be not incorporated in the bill of exceptions,

and that the original exhibits designated by either

party as necessary upon the appeal herein, be trans-

mitted to the Clerk of the Circuit Court of Appeals

for the Ninth Circuit.
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Bone in open court this 2d day of Nov., 1931.

JEREMIAH NETEREE,
Judge.

O. K.—JNO. R. WHEELER,
Atty. for Del

[Endorsed] : Filed Nov. 2, 1931. [73]

[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT OF RECORD.

To the Clerk of the Above Court

;

Will you please prepare a transcript of record

herein, to include the following:

1. Plaintiff's complaint.

2. Defendant's answer.

3. Court's opinion filed July 16th, 1931.

4. Plaintiff's proposed additional findings, filed

August 27, 1931.

5. Courts order and additional findings, filed Aug.

28, 1931.

6. Judgment.

7. Plaintiff's exceptions to findings and judgment.

8. Bill of exceptions.

9. Petition for allowance of appeal.

10. Order allowing appeal and fixing amount of

bond.

11. Assignment of errors.

12. This praecipe.

13. Citation on appeal (original).

14. Clerk's certificate.

15. Cost bond on appeal.
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16. Order respecting transmission of original ex-

hibits.

BRONSON, JONES & BRONSON,
Attorneys for Plaintiff.

[Endorsed] : Filed Nov. 6, 1931. [74]

[Title of Court and Cause.]

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD.

United States of America,

Western District of Washington,—ss.

I, Ed M. Lakin, Clerk of the United States Dis-

trict Court for the Western District of Washington,

do hereby certify that this typewritten transcript of

record, consisting of pages numbered from 1 to 74,

inclusive, is a full, true and complete copy of so

much of the record, papers and other proceedings in

the above and foregoing entitled cause as is required

by praecipe of counsel filed and shown herein, as

the same remain of record and on file in the office

of the Clerk of said District Court at Seattle, and

that the same constitutes the record on appeal

herein from the judgment of said United States

District Court for the Western District of Wash-

ington to the United States Circuit Court of Ap-

peals for the Ninth Circuit.

I further certify that the following is a true, and

correct statement of all expenses, costs, fees and

charges incurred in my office or on behalf of the
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appellant for making record, certificate or return

to the United States Circuit Court of Appeals for

the Ninth Circuit, in the above-entitled cause, to

wit: [75]

Clerk's fees (Act of Feb. 11, 1925) for mak-

ing record, certificate or return, 181

folios at 15^ per folio, $27 . 15

Appeal fee (Sec. 5 of Act) 5 . 00

Certificate of Clerk to Transcript of Record . . .50

Certificate of Clerk to Original Exhibits 50

Total $33.15

I further certify that the above cost of preparing

and certifying record, amounting to $33.15, has

been paid to me by attorneys for the appellant in

the above cause.

I further certify that I transmit herewith the

original citation in the above-entitled cause.

IN WITNESS WHEREOF I have hereunto set

my hand and affixed the ofiicial seal of the said Dis-

trict Court at Seattle, in said District, this 18th

day of November, 1931.

[Seal] ED. M. LAKIN,
Clerk of the United States District Court for the

Western District of Washington.

By T. W. Egger,

Deputy. [76]
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[Endorsed] : Filed Oct. 29, 1931.

[Title of Court and Cause.]

CITATION ON APPEAL.

The President of the United States to the Above-

named Defendant, BUKNS POE, as Collector

of Internal Kevenue, and to ANTHONY SAV-
AGE, United States District Attorney, JEF-

FREY HEIMAN, Assistant United States Dis-

trict Attorney, and JOHN R. WHEELER,
Special Attorney for the Bureau of Internal

Revenue, His Attorneys, GREETING:
YOU ARE HEREBY CITED AND ADMON-

ISHED to be and appear in the United States

Circuit Court of Appeals for the Ninth Circuit,

to be held in the City of San Francisco, in the

State of California, within thirty days from the

date of this writ, pursuant to an appeal filed

in the office of the Clerk of the District Court of

the United States, for the Western District of

Washington, Northern Division, wherein Continen-

tal Pipe Manufacturing Company, a corporation,

is plaintiff, and Burns Poe, Collector of Internal

Revenue, is defendant, to show cause, if any there

be, why the judgment in such appeal mentioned

should not be corrected and speedy justice should

not be done in that behalf.

WITNESS the Honorable JEREMIAH NET-
ERER, Judge of the [77] District Court of

the United States, for the Western District of
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Washington, Northern Division, this 29 day of

October, 1931.

[Seal] JEREMIAH NETERER,
Judge.

Copy of the above citation received and due ser-

vice of the same is hereby acknowledged this 29

day of October, 1931.

J. W. WHEELER,
Attorney for Defendant.

ANTHONY SAVAGE,
IJ. S. Atty.

JEFFREY HEIMAN,
Asst. U. S. Atty. [78]

[Endorsed] : No. 6669. United States Circuit

Court of Appeals for the Ninth Circuit. Contin-

ental Pipe Manufacturing Company, a Corporation,

Appellant, vs. Burns Poe, Collector of Internal

Revenue, Appellee. Transcript of Record. Upon
Appeal from the United States District Court for

the Western District of Washington, Northern

Division.

Filed November 20, 1931.

PAUL P. O'BRIEN,
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APPELLANT'S BRIEF

STATEMENT OF THE CASE

This action was begun by the appellant for the

recovery, after payment to the defendant, of addi-

tional income taxes assessed by the Commissioner of

Internal Revenue for the years 1924 and 1925 upon

disallowance of certain deductions claimed by the

appellant against its income for said years.

For the year 1924 there was charged off against

income $73,600.00 on account of partial worthlessness

of certain bonds of the Fruitland Irrigation District,
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a municipal corporation. In the return for 1925 there

was deducted the sum of $14,388.08, expenses ad-

vanced to a Protective Committee formed in connec-

tion with the Fruitland Irrigation District bonds, and

the sum of $100,000, claimed as a deduction or reserve

on account of partial worthlessness of stocks, bonds,

notes and indebtedness of tlie Intermountain Water

iic Power Company, a corporation, operating near

Casper, Wyoming.

The statutes involved are the following sections of

the Revenue Act of 1924:

"Sec. 234. (a) In computing the net income

of a corporation subject to the tax imposed by

Section 230 there shall be allowed as deductions:

"(1) All tlie ordinary^ and necessary expenses

paid or incurred during the taxable year in carry-

ing on any trade or business. * * *

" (4) Losses sustained during the taxable year

and not compensated for by insurance or other-

wise. * * *

"(5) Debts ascertained to be worthless and

charged off within the taxable year (or in the

discretion of the Commissioner, a reasonable ad-

dition to a reserve for bad debts) ; and when

satisfied that a debt is recoverable only in part,

the Commissioner may allow such debt to be

charged off in part."

(The foregoing are identical with similar pro-

visions of the Act of 1926. found in U. S. C. A.,

Title 26, Par. 986.)

The case was tried to the court without a jury on
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stipulation. The appellee offered no evidence, but

upon the close of appellant's case, challenged the suffi-

ciency of the evidence to sustain a recovery (R. 29,

72). This challenge was denied and recovery allowed

as to additional taxes paid for the year 1924, from

which action no appeal is taken,, and this issue is not

now in controversy. It was, in effect, sustained as to

the deductions claimed for the year 1925.

In deciding the case, the court filed a written opin-

ion, making certain specific findings of fact, which

were adopted as special findings in the entry of judg-

ment (R. 15, 28).

Prior to the entry of judgment, appellant moved

for additional findings presenting the propositions of

law involved in the case (R. 21), some of which were

made by the court (R. 25). Exceptions were duly

taken to that portion of the court's finding, relating

to the $100,000.00 deduction on account of the obliga-

tions of the Intermountain Water & Power Company,

that ''no such loss at the time had in fact been sus-

tained" (R. 29) and to the refusal of the court to

make certain of the findings proposed by the appel-

lant (R. 27).

The substantial questions presented on this appeal

are: first, whether appellant was entitled to the de-

duction for expenses advanced to the Fruitland Securi-

ties Committee ; and second, whether it was entitled to

the deduction of $100,000.00, or any part thereof,

claimed on account of partial worthlessness of the

obligations of the Intermountain Water & Power
Company.



ASSIGNMENTS OF ERROR
Appellant assigns the following errors:

1. The making of that portion of Finding No. 9,

reading as follows (R. 20)

:

"and no such loss at the time had in fact been

sustained."

2. Refusal to make and enter that portion of pro-

posed Finding No. V, reading as follows (R. 23)

:

"and said officers determined upon the taking of

such deduction for making of such reserve prior

to the end of 1925."

3. Refusal of the court to make and enter pro-

posed Finding No. VI to the effect that at the end of

1925 there was an actual impairment in appellant's

investment in the securities of the Intermountain

Water & Power Company of not less than $100,000.00,

or such other sum as the court might fix (R. 23).

4. Refusal of the court to make and enter pro-

posed Finding No. VII to the effect that the evidence

submitted at the time of the trial established that the

appellant has sustained, and will sustain a loss of at

least $100,000.00 on account of its investment in the

notes, accounts and bonds of the Intermountain Water

& Power Company (R. 24).

5. Refusal to allow the deduction of $11,496.00

for expenses advanced to the Fruitland Securities

Committee.

6. Refusal to allow the deduction of $100,000.00,

or any other amount, on account of investment in

securities and accounts of the Intermountain Water

& Power Company.



ARGUMENT

Securities Committee Expense

The question of deduction of advances made to the

Fruitland Securities Committee depends entirely upon

the sufficiency of the findings to support the judg-

ment in this regard. Before considering those find-

ings, however, it is necessary to refer to the general

situation of the Fruitland Irrigation District, as set

forth in the pleadings and findings involving the

deduction for partial worthlessness of the bonds of

that District, which was allowed for the year 1924.

On January 24, 1924, appellant entered into a

contract with the Fruitland Irrigation District, a

municipal project north of Spokane, for furnishing

materials for the repair of its irrigation system^ and

the purchase of a small amount of its securities, in

return for which appellant received bonds of a par

value of $147,000.00. The reconstructed irrigation

system, however, proved to be almost an entire fail-

ure, because of the character of the land which it was

sought to cultivate. A large percentage of the land

under the District was not utilized, and many of the

farms were abandoned (R. 16 and 17). Only a

small portion of the assessments levied for District

purposes was paid, and by the early part of 1925,

3,476.49 acres of the 4,827 acres within the District

had reverted to the District or the county. The in-

terest due on the bonds on July 1, 1924, had not been

paid, and after this default the appellant had offered

to sell its bonds to the settlers in the District at thirty

cents on the dollar (R. 17 and 18).
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During the latter part of 1924, appellant investi-

gated these conditions carefully, and determined that

the value of the bonds did not exceed thirty cents on

the dollar, and took a deduction charging them down

to this figure on its return for that year, which was

the deduction disallowed by the Commissioner^ but

sustained by the court (R. 18).

In connection with the difficulties of the District, a

Bondholders' Protective Committee was formed, to

which contributions were made by the appellant and

claimed as a deduction in 1925 in the sum of $11,496.

In respect to this, the court's findings are as follows

:

"The court further finds that for the calendar

year 1925 the plaintiff filed with the defendant

its income tax return, and in computing its net

return deducted as an expense, loss sustained on

account of the bonds of the Fruitland Irrigation

District in the sum of $11,496.00, which it was

compelled to pay as an assessment to the Bond-

holders' Committee, * * *." (Findings No. 6,

R. 18 and 19)

"That in connection with the difficulties of the

Fruitland Irrigation District, a Bondholders'

Protective Committee was organized in 1925 for

the purpose of reorganizing the District, and

that during the year 1925 the plaintiff advanced

to such Committee the sum of $11,496.00, which

advance was used for expenses of the Commit-

tee, such as salary for Secretary and land sales-

men, and traveling expenses, and was charged

by the plaintiff to expenses of its business opera-

tions ; that no part of such advance has ever been



repaid to the plaintilf/' (Supplemental Find-

ing No. IV, R. 26 and 27)

The trial judge did not indicate in his opinion why
deduction of this amount was disallowed, but it was

claimed by the Commissioner, and argued by counsel

for appellee, that this was in the nature of an addi-

tional investment in the bonds of the District, and,

therefore, must be treated as a capital item, and not

as an expense.

In the Commissioner's assessment letter (PL Ex.

1, p. 6) in disallowing this deduction, it was said:

*This item is held to be an addition to the

capital investment, and has been disallowed in

accordance with Art. 292, Regulation 69."

The Article referred to reads as follows:

"Art. 292. Capital expenditures.—Amounts

paid for increasing the capital value or for mak-

ing good the depreciation (for which a deduc-

tion has been made) of property are not deducti-

ble from gross income. Amounts expended for

securing a copyright and plates, which remain

the property of the person making the payments,

are investments of capital. The cost of defend-

ing or perfecting title to property constitutes a

part of the cost of the property and is not a de-

ductible expense. The amount expended for

architect's services is part of the cost of the

building. Commissions paid in purchasing securi-

ties are a part of the cost price of such securities.

Commissions paid in selling securities are an

offset against the selling price. Expenses of the

administration of an estate, such as court costs.
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attorney's fees, and executor's commissions, are

chargeable against the corpus of the estate and

are not allowable deductions. Amounts to be

assessed and paid under an agreement between

bondholders or shareholders of a corporation^ to

be used in a reorganization of the corporation,

are investments of capital and not deductible for

any purpose in returns of income. An assessment

paid by a shareholder of a national bank on

account of his statutory liability is ordinarily

not deductible but, subject to the provisions of

the statute, may in certain cases represent a loss.

As to items not deductible by corporations, see

Section 235 and Articles 581 and 582."

These expenses, however, were not of the character

referred to in the foregoing Article. They were not

levied by the District against the bondholders, but

simply represented voluntary subscriptions made by

the bondholders, who were willing to contribute in an

effort to protect or salvage their remaining interests.

It is, of course, logical that in case of a corporate

reorganization, where additional contributions are

made to a corporation, on account of stock or bond

interests, which contribute to the assets of the cor-

poration, and add value to the securities, they should

be considered as capital investments. This, however,

was not such a case. The contributions which were

made to the Committee,, did not theoretically or prac-

tically add anything to the security for the bonds of

the District. They did not add any more land; they

did not increase the water supply; they apparently

did not even indirectly benefit the District, for the
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value of its bonds continued to decline from 30 to 15

(Finding No. 5, R. 18).

The appellant received no additional security, or

asset, or enhancement in the value of its securities in

return for such advances. No part of such assess-

ments has ever been repaid to it, and there is absolute-

ly nothing from which they can be repaid. The ad-

vances simply represented a voluntary contribution,

or expense, for the protection and salvage of an al-

ready existing investment, which was used for the

current expenses of the Committee. It was not simi-

lar to a reorganization expense, which created a capi-

tal value that might be expected to be recovered in

the future. They were more in the nature of the

usual expenses of management or conservation of a

company's property, and cannot be distinguished in

principle from the salary of a collector, or fees of an

attorney, employed to follow up and collect delinquent

accounts, or of a watchman or caretaker, to protect

and preserve company property, and were a necessary

and legitimate expense of transacting business.

But even if they were properly to be considered as

a capital expenditure,, such advances became worth-

less and constituted losses in the year in which they

occurred, and the deduction was justified on that basis.

See:

Appeal of Henry Adamson, 17 B. T. A. 17

at 21;

Appeal of Western Bank & Trust Company,

19 B. T. A. 401, at 414 and 415.

In the former case the court said:

"While such assessments represented addi-
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tional cost of the stock, they were also only addi-

tional losses, as the stock had then become worth-

less."

It seems to us that these advances were not at all

similar in character to those expenditures covered in

Art. 292 above, and under a reasonable application

of the law and regulations, from the standpoint of

ordinary sound business judgment, they were justi-

fiable deductions as ordinary business expense and

also as losses.

INTERMOUNTAIN WATER & POWER COMPANY

The matter of the deduction on account of the obli-

gations of the Intermountain Water & Power Com-

pany involves not only the sufficiency of the findings

to support the judgment, but to some extent a con-

sideration of the sufficiency of the evidence to justify

the findings.

The question of the sufficiency of the evidence to

justify any relief was raised by challenge of the ap-

pellee at the end of plaintiff's case, and, after being

taken under advisement, was sustained by the trial

court. The appellant in due course took proper excep-

tion to that portion of Par. 9 of the court's findings

(R. 20) holding that *'No such loss at the time had in

fact been sustained," and by its proposed Findings

V, VI and VII (R. 23 and 24) submitted the follow-

ing propositions

:

1st: That the officers of appellant determined

upon the taking of the deduction of $100,000.00 on

account of reserve for loss against obligations of the
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Intermountain Water & Power Company prior to the

end of 1925 (R. 23, Par. V).

2nd : That at the end of 1925 there was an actual

impairment in appellant's investment in said securi-

tieSj which the court was asked to fix at not less than

$100,000.00, or such other amount as it might deter-

mine (R. 23, Par. VI).

3rd: That upon the evidence submitted at the

trial, it was established that appellant's loss on ac-

count of such obligations was and would be at least

$100,000.00 (R. 24, Par. VII).

Due exception was taken to the court's refusal to

make such findings (R. 27-28).

Such challenge to the evidence, and exceptions to

the court's findings and refusals to find, presented cer-

tain propositions of law to the court, in connection with

which on this appeal it is proper for this court to

consider the entire evidence.

Maryland Casualty Company v. Jones, 279

U. S. 792; 73L. Ed. 960;

Sartoris v. Utah Construction Company (C.

C. A. Ninth Circuit) 21 Fed. (2nd) 1;

Dunsmuir v. Scott (C. C. A. Ninth Circuit)

217 Fed. 200;

Martin v. Richmond F. & P. R. Co., 3 Fed.

(2nd) 26.

In the discussion of the evidence we shall have occa-

sion to refer to the exhibits introduced by the appel-

lant at the trial, some of which are marked with

numerals, and some with letters. Those that are num-

bered are those identified at the trial, and those that
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are lettered were previously identified in connection

with the deposition of A. W. Garrison.

The testimony and documentary evidence estab-

lishes the following facts:

In June of 1924 appellant entered into a contract

with the Intermountain Water & Power Company,

hereinafter called the ''Water Company",, to furnish

a portion of the wire wrapped wood pipe required for

construction of an extensive water system. This line

was projected to deliver water from the Tisdale arte-

sian well, flowing about 130,000 barrels daily, to

supply the requirements of the Salt Creek Oil Field

and the Teapot Dome Field, located about eighteen

miles southeasterly of the well and some forty miles

north of Casper, Wyoming (See map attached to PL

Ex. C).

As a result of this dealing, appellant acquired

Water Company bonds of the par value of $200,000.00,

part of an issue of $600,000.00 secured by a mortgage

on all of its assets (PI. Ex. H) and also before the

end of 1925 acquired other obligations against the

Water Company, consisting of notes to the extent of

$36,739.29, and an open account of $14,778.73 (R.

19).

At the time of this transaction and the construction

of the system, the prospects for the Water Company
were exceedingly promising. There was then in prog-

ress a large oil well drilling campaign in the Salt

Creek Field, which, it was thought, would ultimately

require from 8„000 to 10,000 wells for its development.

About twenty-five companies were operating in that

field in 1924, and an average of 300 wells were in
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process of drilling all the time, and it was confidently

expected that this number would increase to 500 or

600 in the near future (R. 49 and 57).

Water was very essential for the drilling opera-

tions, each well consuming from 1,000 to 1,700 bar-

rels per day. In addition, there was a large prospect-

ive demand for domestic use by the population of

8,000 to 12,000 people then living in that territory,

and also large industrial requirements for operation

of pumping plants, power development, refineries, etc.,

in the field.

The Midwest Oil Company, which was the largest

operator in the Salt Creek Field, had a limited supply

of water, which it pumped through a pipe line from

Casper, Wyoming, forty miles to the south. The rest

of the requirements was obtained through collection

of surface waters in gullies and reservoirs, and was
of a very poor and unsatisfactory character for use

in steam boilers, and impossible of use for domestic

purposes before distillation. The cost of obtaining

water was approximately ten cents per barrel for

commercial purposes, and $4.00 per barrel for domes-

tic use (R. 49, 68).

Before becoming involved in this situation, the

appellant obtained copies of Engineers' Reports cover-

ing the proposed development (PL Ex. A, B and C)

which showed an almost unlimited market for all the

water that could be delivered, and indicated a splen-

did operating profit for the Water Company, and it

was upon the basis of the facts and estimates con-

tained in these reports that the system was built, and
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the appellant acquired the obligations of the Water

Company (R. 33, 44).

We invite particular attention to the Report of the

Weiland Engineering Company (PL Ex. A) which is

corroborated by the other reports, one of which was

made at the request of appellant and another pipe

company furnishing material (PI. Ex. 2) which esti-

mated that the gross revenue of the Water Company

would run in excess of $400,000.00 per year, and that

there would be left, after payment of all expenses of

operation, bond interest, sinking fund and deprecia-

tion,, a return of more than $200,000.00 per year.

The largest prospective customer of the Water

Company was the Midwest Oil Company, which

entered into a contract for the purchase of water for

a period of three years from January 1, 1925. Under

this contract the Oil Company obligated itself to take

a minimum of 5,000 barrels per day, but the Water

Company obligated itself to deliver up to 40,000

barrels per day, so that it was thereby compelled to

provide what might be called a standby or emergency

capacity for delivery of 35,000 barrels per day, which

the Oil Company was not compelled to receive, unless

it chose to do so (R. 50, 59).

By reason of this provision of the contract with the

Oil Company, and also the favorable prospects which

the Water Company thought existed, the capacity of

the system was very greatly increased over the origi-

nal plan, and the bond issue of $600,000.00, which was

authorized on the theory that it was sufficient to con-

struct a system of the capacity originally intended,

fell far short of providing the necessary funds to
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cover the actual cost of the system as finally con-

structed. The bonds were issued on the basis of a

discount of 20%, and produced a fund of $480,000.00

(R. 56) while the system, as finally constructed,

actually cost $850,874.00 (R. 58. See also PI. Ex. 3,

p. 6).

The success of the project was further handicapped

by the fact that in order to meet the terms of its con-

tract with the Midwest Oil Company for delivery of

water on January 1, 1925, the Water Company had to

rush the construction of the line, and the work was

done under unfavorable conditions in the winter,

which resulted in a great deal of leakage and diffi-

culty with the line, entailing an additional cost of

from $50,000.00 to $60,000.00 (PI. Ex. F, R. 50, 58

and 59).

Thus, even before the commencement of operations,

the system was burdened with a heavy additional and

unanticipated floating indebtedness^ resulting in a

corresponding increase in the cost of upkeep, over-

head and carrying charges.

In addition to this, however, and far more serious,

was the fact that in 1925 the demand or market for

water delivery underwent a complete reversal from

expectations in 1924. The prospective development at

Teapot Dome was completely foreclosed by govern-

mental action, which tied up that field and prevented

any further drilling activities. In the Salt Creek

Field, due to various conditions, which are not in

themselves material, there was a tremendous falling

off in drilling operations, and instead of the average

number of wells being drilled amounting to 300, as
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in 1924, or 500 or 600, as had been anticipated, such

number dropped to 10 or 15 (R. 51, 68 and 69).

The expected increase in population, and demand

for water for domestic purposes, not only did not

develop but substantially diminished^ due to decrease

in population, and to the fact that the water was

found to be not as suitable as had been anticipated

either for domestic purposes, or for use in boilers

(R. 52, 60).

In addition to these adverse conditions, there devel-

oped during 1925 strong indications that a similar

and more convenient supply of water would be brought

in by the Midwest Oil Company through a well of its

own, which, of course, would destroy the monopoly

of the Water Company, upon which its success de-

pended, and deprive it of its largest customer.

The drilling of this well was started by the Oil

Company on July 3, 1925, as a deep test well, de-

signed to reach to the strata known as the "Ten

Sleep Sand", which was the same strata from which

the Water Company's well originated. This well was

drilled on the Company's property in the Salt Creek

Field, and was the first well in that field to be

projected to such a depth. The well was a matter of

great interest to all those concerned with operations

in the field, and the fact that it was being drilled was

well known to the officials of the appellant^ who kept

themselves advised of such developments through

personal visits, correspondence and reports, and sub-

scriptions to oil journals.

The drilling of such a well required from four to

six months. As this well progressed through the vari-
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ous strata, strong indications developed of the prob-

ability of bringing in a supply of water. The effect

of such a result would obviously be very damaging

to the operations and profits of the Water Company.

In fact, it would be, as it was subsequently proved,

impossible for the Water Company to operate profit-

ably, if it lost the Midwest Oil Company as a customer.

The well was actually completed and came in with

a flow of 20,000 barrels of water daily just about the

end of 1925, and the result was that thereafter the

Oil Company took from the Water Company only its

absolute minimum of 5,000 barrels daily during the

life of its three year contract (R. 52, 60, 61, 62, 66,

69-72).

Reference to PI. Ex. K,, covering deliveries and

receipts during the first four years of operations,

shows the result of this development, as far as the

Oil Company was concerned, in the immediate drop

of the revenues on the expiration of its contract at

the end of 1927, and, of course, in addition to this,

there was also the loss of sale of any excess over the

minimum, which is evidenced by the fact that, in

spite of an increase in the number of customers after

1925, the revenue never thereafter equalled the re-

ceipts for that year.

Another factor, and an exceedingly important one,

affecting the value of appellant's investment, par-

ticularly in its own mind, and its judgment as to

probable loss, was the very disappointing showing

which the Water Company made with respect to earn-

ings in 1925. It had been anticipated that gross in-

come would run around $400,000.00 a year, leaving a



18

net of approximately $200,000.00, but it became ap-

parent as early as June of that year that the earnings

would not be anything like what had been anticipated.

The financial statement of June 30, 1925 (PL Ex. 16)

showed total water sales for the first six months of

$72,154.62, or approximately only one-third of the

amount anticipated.

By November of 1925 serious anxiety as to the

future was shown in the reports emanating from the

Water Company, and in the statement of conditions

as of September 30, 1925, received by appellant on

November 9, 1925 (PI. Ex. 17) it was said:

"The consumption of water at the Salt Creek

Field, as reflected by our sales, has not been any-

where near up to early expectations, and does not

warrant pipe lines of such large capacity as we
have constructed. As it appears now, there are

three reasons for this: First, the probable con-

sumption was estimated too high; second, there

has not been nearly as many new wells drilled

in the Field as was planned ; and third, the Mid-

west Refining Company has been drilling almost

entirely with electric motors, rather than with

steam engines."

While the Water Company was hopeful of more

favorable results, they were then experiencing difl^-

culties and financial shortage, which made it impos-

sible for them to take care of their maturing obliga-

tions.

The real fact of the matter was that the system

was greatly overbuilt, principally as a result of the

prospective requirements of the Midwest Oil Com-
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pany, which were never fulfilled, either before or

after they brought in their own water well. While

the system had been constructed to deliver 90,000

barrels of water per day, its average for 1925 was

only about 11,000, and its highest average for any

considerable period of time thereafter did not exceed

15,000, and this was at a later period when reduced

rates for water prevailed. As a matter of fact, its

gross income for 1925 was the largest for any year of

its existence; and instead of showing a net income in

excess of $200,000.00, as was estimated^ the year's

operations resulted in a loss of $18,744.64 (PI. Ex.

J, R. 25, 33, 34,45, 61).

While we are primarily concerned, of course, with

the appearance of conditions as they existed at the

end of 1925, the subsequent history of operations is

valuable as indicating the soundness of appellant's

judgment at that time. The record shows a loss for

1926 of $64,524.67, and continuous loss thereafter in

every succeeding year; also a continuance of small

consumption, compared to estimated demand, and a

steadily increasing decline in operating revenues,

caused by the Midwest Oil Company's command of

the situation through its own water well used to re-

duce rates (See PI. Ex. K; R. 61, 62).

As a result of its unforeseen difficulties in the way

of extra expense, and decrease in earnings, the Water

Company was unable to meet the interest due on its

bonds on July 1, 1925, in normal course, and the same

was provided only through funds obtained, in part,

from the appellant (R. 26, 33, 47). It was also de-

linquent in the payment of its open account and notes,
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and at the end of 1925, it was owing current obliga-

tions over and above its bonded debt, of $221,687.59,

against which it had current assets of only $38^049.45

(R. 26, 65). In fact, it is very doubtful whether any

of the so-called current assets were free of the mort-

gage, which covered not only all of the physical prop-

erty, but all of the income, rents, issues and profits

thereof (PI. Ex. H). Such financial position, in itself

alone, was enough to seriously impair the value of

appellant's unsecured obligations.

Appeal of First National Bank of Hunting-

ton, 23 B. T. A. 7.

With all of these facts and circumstances the

officers of appellant were very familiar, having been

in close touch with the company through personal

visits to the field, and receipt of reports of income

and expenses (R. 33, 34, 35, 45, 46„ 47). They were

aware that the average water delivery during 1925

was only about 11,000 barrels per day, as compared

with a capacity of 90,000 barrels. The report of

November 4, 1925 (PI. Ex. 17) from which quota-

tion was made above, was before them, as well as

other detailed reports, such as PL Ex. 15, and the

letters contained in PI. Ex. 13. They were aware of

the well being drilled by the Midwest Refining Com-

pany, and of the almost certain effect of its success

upon the future prospects of the Intermountain Water

Company.

The matter was discussed between Mr. Munroe, the

Secretary, and Mr. Long, the President of appellant,

and the former testified (R. 37)

:

''At the end of 1925,, in view of the situation
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the company was in, I figured the notes and open

account due from the Intermountain Water &
Power Company were lost, and the fact that the

bonds were practically in default—we had to

help the company out—I figured the bonds were

probably worth 50 or 60."

Mr. Long said (R. 47)

:

"At the end of 1925 I ordered a deduction, as

Mr. Munroe testified, with regard to the bonds

and notes and accounts. The amount, after tak-

ing this deduction, in my judgment was all we
could get out of it, based on the fact that we
had had to support the interest to keep the com-

pany from defaulting and they have not paid any

interest on their notes; and the open accounts

were not paid; and they had lost money for the

year, and there was no possibility as far as I

could see of any greater sales in the field. The

Midwest at that time was drilling for its own

water, which cut down the possible sale of water

by the Intermountain Water & Power Company.

*'At the end of 1925 my judgment as to the

maximum amount that we could expect to recover

from the Intermountain Water & Power Com-

pany obligations was just what we wrote on the

books; that was the reason it was written there;

I thought we would recover about $91,000.00."

At the end of 1925 the appellant held $175,500.00

of the bonds ($24,500.00 having been turned over to

certain employees as commissions) which stood on its

books at a valuation of 80, or $140,500.00, plus notes

of $36,739.29, and open account, $14,778.73, making
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a total of obligations against the Water Company at

that date of $191,442.13 (R. 33, 37).

The appellant had a special reason for giving more

than usual attention to matters of this kind upon

closing its books for the year 1925, for the reason that

in the fall of that year it had sold out its manufactur-

ing business and ceased active operations. It, there-

fore, knew that this was the last year in which it

would have operating profits against which it could

charge off losses on assets obtained through its manu-

facturing business, and for that reason it looked very

carefully into the assets that it had (R. 41).

As a result of their consideration of the matter,

the officers determined before the end of the year,

upon a deduction of $100,000.00 as a reserve for

loss on account of the Intermountain Water Com-

pany obligations. The actual entry was made on

February 24, 1926, before the books were closed for

the year, reading as follows:

"Special reserve for the Intermountain Water

& Power Company's stock, bonds and notes and

accounts receivable for $100,000.00." (R. 26,

36)

(The stock,, having been received simply as a bonus

with the bonds, and never regarded as of any particu-

lar value, or entered on the Company's books at any

figure, has always been ignored.)

The making of the entry in February of 1926, be-

fore the books were closed for 1925, was in accord

with the usual practice of the Company, and was

necessitated by the method in which its accounts were

kept. Owing to the nature of its business, it was
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impossible for it to definitely close its books exactly

at the end of any calendar year, because adjustments

on account of outstanding contracts had to be consid-

ered and put through the books at a later date (R.

42).

The subsequent history and experience of the

Water Company amply substantiates and justifies the

deduction that was made. It has lost money during

every year of its existence. Of the $600,000.00 issue

of bonds, which were repayable in annual install-

ments, beginning July 1, 1926 (PI. Ex. H, p. 7), only

the first installment of $43,000.00 has ever been paid.

All subsequent maturities defaulted, and the mort-

gage securing the bonds has been foreclosed, and

the property bought in by the bondholders at a purely

arbitrary figure. Efforts have been made to sell the

property without avail (R. 36„ 47, 48, 64).

According to the testimony of the Water Com-

pany's manager, the system will not last more than

three or four years longer, or a total life of about ten

years, and it was his opinion at the time of trial that

the system could not then be disposed of for more

than $125,000.00 (R. 53, 54). Mr. Long, appellant's

President, and Mr. Munroe, its Secretary, both of

whom were very familiar with the situation, and

closely identified with the foreclosure proceedings,

testified that the greatest possible recovery that could

be realized from the entire system would be less than

$200,000.00 (R. 41, 48).

If this larger estimate is taken as a basis, it cor-

roborates the accuracy of appellant's judgment in

taking this deduction. The appellant still holds bonds
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of the par value of $124,000.00, constituting slightly

less than 22.7% of a total outstanding of $557,000.00.

All that it can hope to recover in the future is this

percentage of the ultimate salvage from the property^

and any such recovery, as pointed out in Sawyer Tan-

ning Co, V. O'Keefe Shoe Co., 23 Fed. (2nd) 717,

should logically be reduced to the present value as of

December 31, 1925, although that is not necessary to

justify appellant's position.

Assuming this maximum recovery, the greatest

amount, which appellant can expect on its bonds is

22.7% of $200,000.00, or $45,400.00. The total

amount which it had received up to the date of trial

on account of its $191,442.13 of obligations existing

at the end of 1925, consisted of proceeds of the sale

of some of its bonds made in 1926, amounting to

$41,905.00, and the realization through legal proceed-

ings of $1,474.17 on its open account, and $2^576.16

on its notes against the Water Company, making a

total of $45,955.33, actually recovered on the total

obligations (R. 38). Adding to this the estimated

salvage, makes a total of $91,355.33 as the maximum
recovery, and leaves a loss of $100,086.80.

Since the maximum estimated recovery has been

taken, it is more than likely that this loss will be ex-

ceeded, but, in any event, it is uncontradicted that

appellant has actually sustained a loss to the extent

of the deduction.

The trial judge, in his original findings (R. 21), as

well as the Commissioner of Internal Revenue, in his

consideration of the matter, seemed to consider that

the deduction was taken entirely against the bonds.



25

It should be noted, however, that it was in the nature

of a general reserve, not directly or solely against

the bonds, but taken against all of the securities and

obligations of the Water Company. The loss would

naturally, in the first instance, arise in the open

accounts and notes, because the bonds were secured

by a trust deed covering all of the Water Company's

property, including earnings (PI. Ex. H). Therefore,

whenever and before the value of the bonds became

affected, the notes and accounts would necessarily

have become entirely worthless. If the deduction of

$100,000.00 be considered as applied first against the

notes and accounts, amounting to $51,518.02, and

the balance of $48,418.98 be applied to the $177,500.00

par value of bonds held by the appellant at the end

of 1925, it would represent a depreciation of about

27 7o of the face value, and taking this from the 80%
value, at which the bonds were carried on appellant's

books, would reduce them to a book value of about

53%.

From the foregoing resume of the facts, supported

by the undisputed evidence,, it is established beyond

question that the loss claimed by the appellant has

actually been sustained, and that the finding to this

effect, requested by the appellant (R. 24, Par. VII)

should have been made by the court.

It is further established by the uncontradicted

evidence that appellant's officers determined upon the

taking of such deduction prior to the end of 1925,

and this portion of proposed Finding No. V (R. 23)

should have been made by the court, which was not

done.
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The other two points in dispute upon the findings,

namely: that portion of original Finding No. 9 (R.

20) that "No such loss at the time had in fact been

sustained," and proposed Finding No. VI (R. 23)

that there was an actual impairment at the end of

1925 of $100,000.00, or some other sum which the

court was asked to fix as his determination, are not

facts susceptible of definite proof, but are conclusions

of law, which are open to review at this time upon

all of the evidence.

In his original opinion and findings, the trial Judge

passed very lightly over the Water Company's situa-

tion, referring only to the fact that its monopoly was

destroyed, and its principal customers lost by the dis-

covery of other sources of water developed in 1925

(R. 19).

Thereafter, on appellant's request for additional

findings, the court recognized to some extent the other

physical, economic and business conditions above set

forth, in addition to the new source of water supply

developed by the Midwest Oil Company (R. 25).

The reasons for the court's refusal to allow this

deduction are not entirely clear, but apparently his

view was that the evidence was insufficient for the

following reasons:

First, because the entry of loss was not made until

February 24, 1926; second, because subsequent to

taking the deduction, the appellant sold some of its

bonds at a price in excess of the value to which they

were reduced by the application of this reserve; and

third, because the deduction was not ordered by reso-

lution of the board of directors (R. 20).



27

These points will be considered in the order named

:

1. The testimony establishes that both of the ex-

ecutive officers of the company determined upon the

deduction prior to the end of 1925,, but that owing to

the nature of appellant's business, it was impossible

for it to definitely close its books exactly at the end

of the calendar year, because adjustments on account

of outstanding contracts had to be put through at a

later date.

It has been uniformly held in the decisions involv-

ing this point that a charge or deduction under such

circumstances, is in order and should be sustained.

In the appeal of Imperial Furniture Company, 9

B. T. A. 713, the taxpayer's Secretary-Treasurer and

General Manager determined late in December of

1921 that a certain debt owing his company was 50%
worthless, and directed his bookkeeper to charge off

that amount at the end of the year. It was the tax-

payer's practice, however, not to close its books on

December 31st, but to hold the same open, awaiting

extension of inventory figures, and the final entries

for the year in question, including the deduction on

account of such worthless debt, were not made until

late in February, or early in March, 1922. In hold-

ing such action sufficient to satisfy the requirements

of the statute, the Board said

:

"With respect to the requirement that the debt

be charged off within the year, in Mason Machine

Works Co,, 3 B.T.A. 745, we said:

" 'This language must be interpreted in the

light of the ordinary course of business practice.

It is not the physical act done within the year to
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which Congress has referred, but to the setting

up of evidence of the ascertainment of worth-

lessness substantially as of the date of such as-

certainment and in confirmation thereof.'

''And again, in George H. Eraser, 6 B.T.A.

997:

" 'The purpose of the statute appears to be to

require that some record be made of the ascer-

tainment of worthlessness. An interpretation of

the statute which would deny any deduction ex-

cept when a charge-off was made upon books of

account within the limits of the calendar year,

especially when it is considered that closing ent-

ries are not usually made until after the close

of the year, would work a hardship which we
can not believe was intended or is required and

would attach to acts which are merely clerical an

importance as great as is to be given to the sub-

stance of the situation. The statute must be

given a reasonable interpretation, if possible.

Clearly it was the intent that a deduction should

be allowed for worthless debts in the year in

which worthlessness was ascertained and that

the charging off of the debt might take other

forms than entries on the books of the taxpayer.'

"We think the quoted excerpts are controlling

in the case at bar. Within the taxable year

worthlessness was ascertained and the book-

keeper was instructed to charge the debt off."

In the appeal of Bakers Mutual Cooperative Asso-

datioUy 20 B.T.A. 593, where the entry was not made

until the latter part of February succeeding the tax-
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able year in which the deduction was claimed, the

Board said

:

"The entry charging the debt to profit and loss

as of December 31, 1924, was made before pe-

titioner's books for 1924 were closed, and was

made under the direction of responsible officials

of petitioner within a reasonable time. This

constituted it a charge-off in the taxable period

within the intendment of the statute." (Citing

several Board decisions.)

It should be further noted in this case that while

the debt was ascertained to be worthless within the

taxable year, apparently it was not determined to

charge it off until the trustees' meeting held in the

latter part of February of the succeeding year.

In the appeal of Loritan Investment Company, 21

B.T.A. 1412, there was involved the question of

whether a claimed deduction of $1,503,180.59 was

allowable as a bad debt deduction for the year 1922.

Up to the year 1923 the taxpayer kept very meager

books of account. In its original tax return for the

year 1922,, it did not claim any part of the alleged

loss as a deduction. In 1923, however, the taxpayer

rewrote its books from the time of its organization

down to that date, beginning in August, and the ac-

counts for 1922 were rewritten before the close of

1923, and in so doing the loss in question was charged

off as of the close of 1922, and an amended return

was filed on March 30, 1927, in which the deduction

was claimed against gross income for 1922. The

Commissioner disallowed the claimed deduction on the

ground that the debt was not ascertained to be worth-
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less or charged off in 1922. In passing on the book-

keeping feature of the transaction, the Board said

:

"More difficulty arises on the matter of the

charge-off of this indebtedness. The petitioner

kept only the simplest records, on which were

entered only actual cash received and actual cash

disbursed, and no profit and loss account ever

made up. Under instructions from the Commis-

sioner of Internal Revenue it installed in the

year 1923 a proper accounting system, beginning

with the year 1908, and in connection with the

rewriting of its books in the year 1923 did charge

off this amount as of the year 1922. A charge-

off of a debt within a reasonable time after the

close of the year in which it is ascertained to be

worthless, is sufficient to meet the requirements

of the statute. A. W. Blackie, 2 B.T.A. 747;

Bank of Duplin, 12 B.T.A. 652. The charge-off

here was made in 1923 before the new books for

1922 were closed. The loss was sustained in

1922 and the amount thereof ascertained in 1922,,

and we believe that what was done in the cir-

cumstances may be said to satisfy the provisions

of the statute in requiring the charge-off of a

debt ascertained to be worthless."

The appeal of American Finance & Mortgage Com-

pany, 22 B.T.A. 32, involved quite a large number of

small debts, for which deduction was claimed in its

income tax return for the year 1924. These items

were shown to have been determined to be worthless

in that year (although subsequently about 25% there-

of were collected ) but the entries were not made until
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March of 1925, and then were made on the January

page of the cash book under date of January 31st,

1925. However, it appeared to have been the intent

of the taxpayer to take the deduction from its income

for 1924, and it was allowed by the Board as follows

:

"We think that the facts conclusively show

that the petitioner ascertained that the above

mentioned debts were worthless during the tax-

able year and the only real question in our opin-

ion is whether they were charged off within the

meaning of the statute. We think that the evi-

dence shows that the action taken subsequent to

the close of 1924 indicates that the petitioner

intended to make bookkeeping entries as of De-

cember 31, 1924, in order to reflect its true in-

come for that period. The voucher prepared by

the president of the corporation was dated Janu-

ary 31, 1924, but it appears merely to have been

a typographical error. The bookkeeper was in-

structed to enter the voucher disclosing the bad

debts as of December 31, 1924, and erroneously

made the entry under date of January 31, 1925."

In the case of Berrymont Land Company v. Davis

Creek Land & Coal Company (W. Va. Sup. Ct. of

App., decided March 24„ 1931, unreported; Sec. C. C.

H., 1931, §9213), deduction was claimed on account

of a bad debt for the year 1920. The amount of the

debt as of the end of 1920 was $25,208.28, but in

January, 1921, there was a collection of $9,591.70,

reducing the balance to $15,616.58, which was charg-

ed off against 1920 income. The books of the tax-

payer were not closed until the middle of 1921. In
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its original return, filed in April, 1921,, the taxpayer

did not claim this deduction, and it was first asserted

in an amended return filed in June of 1921. An
executive of the taxpayer testified that he became

satisfied in December, 1920, that the account was

worthless, although they had hopes that it might pay

a small percentage.

The court held that, inasmuch as the debt was, in

fact, worthless to the extent charged off, and such

fact was known to the taxpayer in the year 1920, it

was entitled to the deduction, even though the book-

keeping entry was not made for several months after-

ward.

Under the statute two elements are necessary to

the deduction, viz.: the ascertainment of worthless-

ness, and the charging off within the taxable year.

The ascertainment of worthlessness follows from

knowledge by those in charge of the taxpayer's busi-

ness of the facts (reasonably justifying such a de-

termination), and as the court found in Par. Ill of

the additional findings (R. 26) the appellant's Presi-

dent and Secretary were advised of and familiar with

the financial and physical conditions of the Water

Company prior to the end of 1925.

The charging off on the books is the evidence of

the decision or determination to take the deduction,

which is required to be done as of the year when the

facts are known^ in order that the taxpayer may not

arbitrarily shift its income in its own favor. But

this determination to take the deduction, as distin-

guished from ascertainment of facts justifying the

same, does not, under the above authorities, have to
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be done strictly within the taxable year. It is suffi-

cient if the deduction be determined upon and entered

before the closing of the books for the year.

This, we think, is the crucial difference between

appellant's position and the view of the trial Judge,

who held that not only must there be an ascertain-

ment of worthlessness, but a decision to take the de-

duction, evidenced by actual entry in the books of

account made before the end of the taxable year.

Having ascertained the facts indicating partial

worthlessness within the year 1925, this fixed that as

the year in which appellant necessarily had to take

the deduction. As this court held in American Sav-

ings Bank & Trust Co. v. Burnet, 45 Fed. (2) 548, the

taxpayer could not, after it had knowledge of the facts

indicating worthlessness, postpone taking the deduc-

tion by neglecting to charge off the debt in that year.

Therefore, the appellant was not only permitted, but

by its ascertainment of the facts, was bound to take

this deduction in 1925, and it follows as a necessary

result that the charging off of the debt against the in-

come of that year in due course before its books were

closed, was a proper transaction.

2. The court also seemed to consider it fatal to a

recovery that the deduction had not been specifically

ordered by the trustees of the appellant company,

although no point of this was raised by the Commis-

sioner in disallowing the claim (PI. Ex. 1, p. 6, item

5).

We believe there is no authority for this view,

either in the decisions or the regulations, and it is a
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matter of such general practice as to be worthy of

judicial notice that bad debts are not ordinarily-

charged off by formal resolution. As the court said

in Bakers Mutioal Cooperative Association Appeal

above, an entry "made under the direction of respons-

ible officials," is sufficient.

Moreover, the appellant in this case is a close fam-

ily corporation (R. 32) and in such cases it is quite

customary for officers to act without observing the

strict formalities of corporate records.

The matter of charging off the deduction was

simply an internal transaction devolving upon the

executive officers of the company. A resolution of

the directors would not have changed the facts as to

the loss, and we do not see in what way the lack of

it can detract from the action that was taken by the

officers, if supported by the facts. As far as author-

ity was concerned, the President and General Man-

ager had implied authority to do anything that the

company could lawfully do in the scope of its business.

Kitzmiller v. Pacific Coast & Norway Pack-

ing Company^ 90 Wash. 357 at 362.

As was said in the tax appeal of Benz Brothers

Company, 20 B.T.A. 1214 at 1222

:

''Closely held corporations,, as is well known,

often make decisions in converation, which de-

cisions are not always recorded in the minutes,

but by action. It is well established that a cor-

poration can act through its directors informally,

without written minutes or formal resolutions."



35

3. The court further assigned as a reason for not

permitting the deduction the fact that between March

13, 1926, and July 18, 1927, $51,500.00 par value of

the bonds of the Water Company were sold at prices

ranging from 721/2% to 90% of par for a total real-

ization of $41,905.00, and that on December 31, 1924,

$22,000.00 par value were transferred to a party by

the name of Barr, and on January 26, 1925^ $2,500.00

were transferred to a party by the name of Brooks

(R. 20). These latter transfers are of no signifi-

cance, having been made a year prior to the time

when the deduction was determined, and prior to the

time when the conditions changed. Furthermore,

they were not sales, but simply commissions paid in

kind (R. 37, 42).

The other transactions were sales of early maturity

bonds, made before the financial situation of the

Water Company became a matter of common knowl-

edge to outsiders. There was no established market

for the bonds, and these sales were made through a

concern in Denver, which, in turn, sold through an-

other bond house in Boston (R. 38).

The court indicated (R. 39-40) that he was dis-

turbed because the appellant sold these bonds for

more than it considered them worth; or, in other

words, that it recovered something more than the

amount to which it had charged them off, which, as

indicated above, would be a figure of about 53%. But,

as explained above, the bonds sold were early maturi-

ties, which to those not familiar with the true situa-

tion probably appeared reasonably certain to be paid,

but which were not. It was simply a case where
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the appellant's knowledge and judgment of the situa-

tion was better than that of the buyer. They had no

ready market value.

The question is whether the recovery from a por-

tion of the bonds of a figure higher than the average

value appellant assigned to them, should affect the

deduction where the average recovery upon the entire

lot will not exceed such amount. Or, in other words,

does the partial recovery of a portion of the indebt-

edness charged off defeat the deduction. That it does

not has been many times held by the courts.

Numerous cases have arisen where amounts deduct-

ed as losses have been, to a large extent, recovered,

but this has been held not to preclude the deduction

to the extent that subsequent events proved the loss

to have been sustained. Even if a taxpayer over-

estimates his loss, such mistake should not deprive

him of the benefit of the loss, which, in good faith, he

considered that he had sustained at that time. It is

not possible to accurately determine such matters.

In Saivyer Tanning Company v. O'Keefe Shoe Com-

pany (D. C. Mass.) 23 Fed. (2nd) 717, the taxpayer

had deducted in 1920 an account against a customer

amounting to $183,034.09. The justification for the

deduction was that the customer had no assets, ex-

cept a claim against another company, to which it

had resold the goods purchased from the taxpayer,

which claim was in dispute. As a result of litigation

over the claim, a substantial recovery was finally had,

which in 1927 enabled payment to be made to the tax-

payer of $130,000.00 on account of the debt charged

off.
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This situation arose before the enactment of the

present statute permitting deduction for partial

worthlessness of a debt, and at that time it was the

ruling of the Commissioner that the debt must be de-

termined to be entirely worthless before it might be

charged off. It was argued, of course, that since there

was ultimately a substantial recovery, the debt could

not have been considered entirely worthless. How-

ever, the court held that the taxpayer was justified

in acting according to his best information and judg-

ment at the time the situation arose, and was justified

in making the deduction, but inasmuch as the matter

had not been settled with the Revenue Department,

it would give effect to the collection of the $130,000.00

in 1927 as representing a prospective value of $100,-

000.00 as of 1920, and ordered the adjustment of the

tax upon that basis, thus allowing the taxpayer a de-

duction of the balance of $83,034.09.

In Corn Exchange Bank v. U. S. (C. C. A. 2nd Cir-

cuit) 37 Fed. (2d) 34, the controversy involved the

failure of the taxpayer to report $14,014.67, accrued

interest on loans due from an insolvent corporation.

The taxpayer was on an accrual basis and such

amount of interest was properly to be considered as

income, unless deductible as worthless. The Revenue

Department ruled that such accrued income was not

worthless, and in support of such position relied upon

the fact that in 1923 there was a realization of $7,-

757.12 on account of the alleged worthless debt. It

was held, however, that the taxpayer was justified,

from a practical and business standpoint, in regard-

ing the debt as wholly worthless in 1918, in spite of
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the ultimate recovery of more than 50% thereof, the

court pointing out that, of course, when any of such

deducted debt is received as income, it must be re-

turned as such for the year in which received.

In Berrymont Land Company v. Davis Creek Land

& Coal Company (supra p. 31), the amount of the

net loss ultimately sustained was allowed as a deduc-

tion for the year 1920, in spite of the fact that there

was a very substantial recovery on the debt in Janu-

ary of 1921.

A similar ruling was made in Rhode Island Hos-

pital Trust Company v. Commissioner (C. C. A. 1st

Circuit) 29 Fed. (2d) 339, where in its taxable year

ending October 31, 1921, the taxpayer had charged off

as worthless $87,500.00 against an investment of

$98,000.00 in notes of the Massachusetts Electric

Company, upon account of which a recovery was had

in 1925 of $41,749.52. The fact that a recovery of

almost 50% was made in subsequent years was held

not to prevent a deduction for the taxable year of

such amount as at that time was ascertained to be

worthless and charged off.

In the appeal of H. J. Sternberg, 21 B.T.A. 728,

taxpayer had deducted $19,894.60 on account of a

worthless debt charged off in 1922 and representing

investment in and financing of a manufacturing

company organized to exploit certain patents. In

1923 the taxpayer reorganized or liquidated the af-

fairs of the manufacturing company by entering into

other arrangements for the handling of the patents,

as a result of which he received notes for $15,000.00,

representing his investment in that company, which
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were paid over the ensuing two years. By reason of

these payments, the Commissioner claimed that the

debt was not worthless to the extent and at the time

as charged off. Passing on this point the Board said

:

"We are of the opinion that the facts as they

existed at that time not only warranted petition-

er's judgment as to the worthlessness of the debt,

but actually established the worthlessness beyond

doubt. The petitioner may not be called upon to

look into the future and foretell events which

may never happen. At the close of the year 1922

the petitioner had ample reason, based on facts,

to believe that he would never recover any por-

tion of the $19,894.60, loaned to the Brock En-

gineering Company, and he may not be denied

a proper deduction because subsequent events

occur in his favor."

In Sherman & Bryan v. Blair (C. C. A. 2nd Cir-

cuit) 35 Fed. (2d) 713, it was held that while the

taxpayer was not justified in concluding that a debt

of $47,600.00 was wholly worthless at the time it was

charged off in the year 1920, it was, nevertheless,

entitled to a deduction for such portion of the debt

as subsequently developed to be worthless. The court

said:

"When a creditor's debtor goes into receiver-

ship, and the creditor believes the debt to be

worthless and charges it off, he recognizes that

he has sustained a loss at least to the extent that

the receivership dividend which may thereafter

be declared leaves the debt unpaid. Presump-

tively the taxpayer's decision that a debt is
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worthless, and so charged ojf, measures his loss.

If the Commissioner surcharges his return be-

cause of a mistake as to the am^ount of the loss,

we think he should not surcharge for so much of

the loss as he admits has been suffered. No ju-

dicial decision has been found which contradicts

this view. The only case closely analogous which

has been discovered is Sawyer Tanning Company

V. C. J. O'Keefe Shoe Co., 23 Fed. (2d) 717 (D.

C. Mass. ) . That tends to support our conclusion.

"While it appears that some dividend was re-

ceived in 1921, the amount of it is not shown.

The argument has proceeded upon the assump-

tion that it was more than a nominal amount,

and may have been as much as 30 per cent. We
think the case should be remanded for further

evidence on this point, and that the taxpayer

should be allowed a deduction of such sum as

represents the uncollectible portion of its debt.'*

(Italics supplied)

It should be noted that in the foregoing case the

deduction was taken before the present act permit-

ting deduction for a partially worthless debt, and

was justified both under the bad debt provision and

the loss provision of the statute.

In Patten & Davies Lumber Co. v. Commissioner

(C. C. A. 9th Circuit) 45 Fed. (2) 556, the taxpayer

charged off a debt of $15,000.00 in 1921, which, under

the circumstances then apparent, it was reasonably

entitled to consider as worthless. In 1922, however,

through liquidation in bankruptcy proceedings, the

sum of $13,153.80 was realized on such debt, which
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the taxpayer returned as income for 1922. The Board

of Tax Appeals disallowed the deduction and this

decision was reversed by this court.

The question principally considered was whether or

not the possibility of some ultimate recovery in bank-

ruptcy prevented a determination of worthlessness

and deduction under the statute, and involved primar-

ily a consideration of the Commissioner's regulations.

It is authority, however, for the proposition that

recovery in a succeeding year in excess of expecta-

tions in the year when the deduction is taken, does

not disprove or destroy the right to the deduction, if

it was apparently justified when claimed.

The foregoing decisions involve cases where there

was a substantial recovery in later years of the

amount deducted and charged off. But in this case

there has not been, and probably will never be any

such recovery, for after deducting from the $191,-

000.00 outstanding at the end of 1925, the sum of

$100,000.00, representing the extent to which the in-

vestment was determined to be worthless, and after

applying the total recovery arising from the notes,

open account and sale of the bonds, amounting to

$45,955.33, and after allowing the maximum amount

which it now appears can ultimately be realized upon

the remaining bonds of about $45,000.00, there still

remains some additional loss, which the plaintiff will

sustain.

It is significant that the defendant did not under-

take to dispute in any way the evidence of the physi-

cal facts and financial situation affecting the Water

Company, or the extent of the loss attributable to its
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obligations, or the positive and affirmative testimony

of the executives of appellant as to ascertainment of

these facts affecting the value of the investment with-

in the year 1925.

''Presumptively the taxpayer's decision that a

debt is worthless, and so charged off, measures

his loss."

Sherman & Bryan v. Blair (C. C. A. 2nd

Circuit) 35 Fed. (2d) 713 at 717.

As Judge Hand said in a special concurring opinion

in Com Exchange Bank v. United States, 37 Fed.

(2d) 34, where the evidence showed that the debt was

considered and deducted as worthless:

''After such evidence, if the Government

wished to show that this claim had any market

value in the year 1918, it should have offered

some testimony, instead of resting on the plain-

tiff's case. * * * What the Government is

permitted by the constitution to tax is real and

not supposed income. * * * But the circum-

stances gave rise to the inference that the inter-

est was of no substantial worth. It was for the

Government to meet this presumption if it had

proof to the contrary."

The foregoing case dealt with the matter of a total

deduction or omission to include as income interest

of about $14,000.00 for the year 1918, on the theory

that it was worthless, although, in fact, in 1923 the

taxpayer recovered something over 50% thereof. The

reasoning is equally applicable to the present deduc-

tion to the extent that the debt was worthless.

In the case of Nichols v. Commissioner, 44 Fed.



43

(2d) 157, the Circuit Court of Appeals for the 3rd

Circuit, in reversing the action of the Commissioner

and the Board of Tax Appeals, said:

''This testimony overcame the presumption

arising from the determination of the Commis-

sioner. The burden then shifted to the Commis-

sioner to support his determination by evidence,

and this he did not do, nor attempt to do, and

accordingly his determination cannot stand."

As the Supreme Court said, in passing upon a de-

duction of much more indefinite character represent-

ing obsolescence due to the enactment of the prohi-

bition law:

"The provision (for obsolescence) is general

and applied alike to all taxpayers; its purpose

is to guide the ascertainment of taxable income

in each year. It is a familiar rule that tax laws

are to be liberally construed in favor of taxpay-

ers. Farmers Loan Co. v. Minnesota^ 280 U. S.

204, 212. Bowers v. N. Y. & Albany Co., 273 U.

S. 346, 350. United States v. Merriam, 263 U. S.

179, 188. Schwab v. Doyle, 258 U. S. 529, 536.

Eidman v. Martinez, 184 U. S. 578, 583.

'It would be unreasonable and violate that

canon of construction to put upon the taxpayer

the burden of proving to a reasonable certainty

the existence and amount of obsolescence. Swch

weight of evidence as would reasonably support

a verdict for a plaintiff in an ordinary action

for the recovery of money fairly may be deemed

sufficient. * * * *

"A reasonable approximation of the amount
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that fairly may be included in the accounts of

any year is all that is required.^' (Italics sup-

plied)

Burnet v. Niagara Falls Brewing Company^

282 U. S. 648, 75 L. Ed. 594.

The tax law does not contemplate or require that

a taxpayer should pay an income tax on earnings

which are eaten up by losses. Ordinarily such adjust-

ments work out from year to year in regular course

of operation, but in this instance, where the appellant

stopped business and ceased to have an income, the

only way in which it could secure the credit for prob-

able losses to which it was entitled was by taking it

in the year 1925.

The evidence is convincing and uncontradicted that

these losses have been actually sustained, but the

Commissioner, while practically admitting this, claim-

ed that they should be deferred to a subsequent year,

when appellant had no income against which they

could be taken.

Such an attitude is not fair on the part of the Gov-

ernment towards the taxpayer. It does not comport

with the principle that the Government of the United

States does not expect to collect income taxes on that

which is not income. On the other hand, no injustice

results to the Government from the allowance of the

deductions involved in this case, because the taxpayer

would account for and pay a tax on the income repre-

sented by these bonds, less the deductions, and if it

shall ever realize more than this amount from them,

such excess will likewise have to be reported as in-

come and a tax paid thereon. In other words, the



46

Government is certain of collecting the full amount

of the tax due it, as and when the income is realized.

But, on the other hand, if such deductions are not

allowed to the appellant for the years in which they

were determined and claimed, the appellant will never

be able to obtain the benefit which the law gives it of

offsetting against its taxable income the amount of

such losses. This amounts, in effect, to taxing appel-

lant on income which it has never received, and is con-

trary to the fundamental principles recognized by

the courts as applicable to taxation.

In Berrymont Land Company v. Davis Creek Land

& Coal Company {supra, p. 31) it was said:

"The Government of the United States is not

concerned in collecting a tax on income which

has not, in fact, been received or cannot be col-

lected."

In Corn Exchange Bank v. U. S., 37 Fed. (2d) 34,

the Circuit Court of Appeals for the 2nd Circuit said

:

"When a tax is lawfully imposed on income

not actually received, it is upon the basis of a

reasonable expectancy of its receipt, but a tax-

payer should not be required to pay a tax when

it is reasonably certain that such alleged accrued

income will not be received and when, in point

of fact, it never was received. A taxpayer, even

though keeping his books upon an accrual basis,

should not be required to pay a tax on an accrued

income, unless it is good and collectible, and

where it is of doubtful collectibility, or it is rea-

sonably certain that it will not be collected, it
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would be an injustice to the taxpayer to insist

upon taxation."

And in Sawyer Canning Company v. C. J. O^Keefe

Shoe Company (D. C. Mass.) 23 Fed. (2d) 717, in

dealing with the matter of a large deduction for an

anticipated loss on account of a bad debt, the court

observed

:

''When the just result in a commercial affair

is plainly evident, courts ought to recognize it,

unless prevented by rules of law, which, in the

interest of broader justice, make that course im-

possible."

In Brumback v. Denman (D. C. N. D. Ohio) 48

Fed. (2d) 255, in considering the loss provisions of

the statute, after reviewing the authorities, the court

said:

"The thought underlying the principles ap-

plied in these cases decided by the Supreme Court

of the United States seems to be that a taxpayer

may have the benefit of a loss which is indicated

by an identifiable event which marks or fixes the

loss with reasonable (not absolute) certainty as

to its occurrence and the amount thereof. Fur-

ther, the test to be applied is a practical, not a

legal one."

The rule to be followed in such determination is

well stated in the appeal of Howard McCntcheon, 18

B.T.A. 834, at p. 838:

" The ascertainment of the worthlessness of a

debt, either in whole or in part, is the exercise

of sound business judgment based upon as com-

plete information as is practically obtainable.'
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John E. Saddler, 2 B.T.A. 1305. Such an ascer-

tainment must be viewed in the light of the sur-

rounding facts and circumstances, which must

be such as to cause a reasonably prudent busi-

ness man to conclude that the debt is worthless

as to the extent so ascertained. A remote hope

of ultimate salvage is not sufficient to deny a

deduction. 'The taxing act does not require the

taxpayer to be an incorrigible optimist.' United

States V. White Dental Mfg. Co., 274 U. S. 398.

"In the case last cited, the Supreme Court in

its opinion said:

" 'The statute obviously does not contemplate

and the regulations * * * forbid the deduc-

tion of losses resulting from the mere fluctua-

tion in value of property owned by the taxpayer.

* * * But with equal certainty they do con-

template the deduction from gross income of

losses which are fixed by identifiable events, such

as the sale of property * * *, or caused by its

destruction or physical injury * * * or, in

the case of debts, by the occurrence of such

events as prevent their collection * * *.' "

See also

Murchison National Bank v. Gussom (C. C.

A. 4th Cir.) 50 Fed. (2) 1056;

Davidson Grocery Co. v. Lucas (D. C. C.

A.) 37 Fed. (2d) 806;

Appeal Krueger Broughton Lumber Co., 18

B.T.A. 1270;

Appeal Morganite Brush Co., 24 B.T.A. 776

at 784.
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The court found that the facts pertaining to the

condition of the Water Company were known to ap-

pellant's officers before the end of 1925 (R. 26, Par.

3). It is a matter of legitimate presumption that in

the exercise of sound and reasonable business judg-

ment they ascertained and concluded in their own
minds that the obligations were depreciated to the

extent claimed. This ascertainment was evidenced

by the setting up of this reserve or deduction in due

course against the income of that year. That their

judgment was right is amply proved and corroborated

by subsequent developments. That they were justified

in so doing at the time is established not only by their

own uncontradicted testimony, but by the finding of

the investigating agent of the Commissioner of In-

ternal Revenue made within a few months after the

deduction was taken, and with relation to only one

of the factors inducing it, namely: the threatened

development of a new source of water supply.

In the report of Examing Agent, M. B. Reed, made

in connection with this claim of loss, under date of

June 19, 1926, it was said (Plaintiff's Exhibit 3, pp.

6 and 7) :

''During the fall of 1925*, the Midwest Re-

fining Company of Casper, Wyoming, began

drilling a water well on its own acreage with

every indication that a good well would be

brought in. During March of 1926**, the well

was brought in and it was of such quantity that

it immediately cut the value of the Intermoun-

tain Water & Power Company well in half. * * *

''Immediately, the Midwest Refining started
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drilling for a water well of its own, the values

of the Intermountain Water & Power Co. bonds

were threatened, just to what extent it is difficult

to determine, but it is quite evident that decline

in value started at this point during 1925 and

culminated with the bringing in of the well by

the Midwest Refining Co. during March, 1926.

The effect the bringing in of a water well by the

Midwest Refining Company would have upon the

Intermountain Water & Power Company's earn-

ings was conceded by everyone concerned the

moment the Midwest Refining Company started

drilling and since each successive stage of the

well showed more favorable indications that a

good well would be brought in, it would seem rea-

sonable for the holders of the bonds to establish

a reserve for the contingency during 1925 when

the drilling was started, if any sort of conserva-

tive financial policy were followed. Later de-

velopments, to-wit: the actual bringing in of the

water well by the Midwest Refining Co. during

March, 1926, and the disastrous effects of same

upon the Intermountain Water and Power Com-

pany's subsequent earnings, would seem to justify

a reserve during 1925 regardless of the value

of the bonds upon the market."

*Note: The well was actually begun July 3,

1925 (R. 69).

**Note: The actual date of the well coming

in was about the end of the year, and certainly

prior to February 13, 1926 (See Plaintiff's Ex-

hibit 11, R. 52).



60

Even if we do not consider the evidence, but only

the findings of the trial Judge, it is plain that he

erred in his consideration and decision of the matter.

In original Finding No. 6 (R. 18) it was found

that in 1925 "the bonds, notes and accounts were sub-

stantially impaired," and in Finding No. 7 (R. 19)

that:

''After the acquiring of these bonds, new

sources of water developed in this district and

the demand from the Intermountain Water &
Power Company was greatly reduced, and the

securities held by the plaintiff accordingly de-

preciated."

In view of these findings that there was an actual

impairment, the appellant requested the court to make

a finding fixing the amount of such impairment,

either at the amount of the deduction claimed, or at

such other amount as the court should determine

(Requested Finding No. VI, R. 23). This the court

refused to do, and this, it seems to us, was clearly

erroneous.

The appellant further submitted in Requested

Finding No. VII (R. 24) the proposition that the

amount of the loss was fixed as of the date of trial as

at least equal to the deduction of $100,000.00, which

the court refused to make. We submit that the ap-

pellant was entitled to the benefit of such a finding,

as amply supported by the evidence and that under

the decisions in Sherman & Bryan v. Blair
^
{supra,

pp. 39, 42), and Sawyer Tanning Co. v. O'Keefe

(supra, pp. 24, 36, 46), it would follow that under

such a finding the deduction should be sustained on the
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principle that the court will not surcharge a taxpayer's

accounts with a deduction claimed in good faith, where

the evidence at the time of trial establishes that the

loss represented by such deduction has actually been

sustained.

For the foregoing reasons, the appellant submits:

1st: That the deduction of $11,496.00 should be

allowed against its income for 1925, on account of

its advances to the Securities Committee in connec-

tion with handling the Fruitland Irrigation District

situation, either as a business expense, or as a loss or

bad debt sustained within that year.

2nd: That upon the uncontradicted evidence here-

in, appellant's deduction of $100,000.00 against the

obligations of the Intermountain Water & Power

Company upon its income tax return for the year

1925 should be sustained and allowed.

3rd: That, in the event of denial of the preceding

request, and in view of the finding of impairment by

the trial Judge, if the matter cannot be determined

by this court upon a consideration of the evidence,

the case should be remanded with instructions to the

lower court to determine the amount of the impair-

ment of such obligations occurring in the year 1925,

and allow this deduction and enter judgment accord-

ingly.

Respectfully,

Bronson, Jones & Bronson,

H. B. Jones,

Robert E. Bronson,
Attorneys for Appellant.
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STATEMENT OF THE CASE

Part I of this brief is devoted to the proposition

that the only question presented to this Court is

—

do the facts found support the judgment?

Part II of this brief goes into the merits of the

case, if the Court feels that the case, on the record,

may be so considered.



In the United States District Court for the Western

District of Washington, Northern Division, the legal-

ity of corporation income taxes for the years 1924

and 1925 were involved. The Court held with the

appellant (plaintiff below), hereinafter referred to

as the plaintiff, as to the year 1924, and entered a

judgment accordingly in the sum of $10,007.17 with

interest and costs (R. 28). This portion of the judg-

ment is not involved in this appeal.

As to the year 1925, however, the Court denied the

plaintiff relief and held in favor of the appellee (de-

fendant below^), hereinafter referred to as the de-

fendant. This appeal is taken from this portion of

the judgment.

In 1924 the plaintiff secured certain bonds of the

Fruitland Irrigation District, a Washington corpora-

tion, and in 1925 the reorganization and refinancing

of the district was deemed advisable and the plaintiff

contributed $11,496.00 as its share of the expense

necessary to accomplish this purpose. In determining

its taxable income for the year 1925 the plaintiff

deducted this amount as an ordinary business ex-

pense, which deduction was denied by the Commis-

sioner of Internal Revenue on the theory that it was

a capital expenditure and, therefore, not deductible

as an ordinary expense item.



Furthermore, for the year 1925 the plaintiff estab-

lished a reserve for bad debts in the sum of $100,-

000.00 to offset a debt alleged to have been ascertained

to be worthless and charged off during that taxable

year. This deduction was denied by the Commis-

sioner on the theory that the debt was neither ascer-

tained to be worthless in 1925 nor charged off in

that year.

The Court below sustained the Commissioner in

regard to both of these propositions and entered judg-

ment accordingly.

From the judgment so entered this appeal is prose-

cuted.

QUESTIONS PRESENTED

1. IS ANY REVIEWABLE QUESTION PRESENTED TO
THIS COURT BY THE PRINTED RECORD IN THIS CASE
OTHER THAN THE QUESTION OF WHETHER OR NOT THE
FACTS FOUND SUPPORT THE JUDGMENT?

2. IS THE SUM OF $11,496.00 PAID BY THE PLAINTIFF
TO THE FRUITLAND SECURITIES COMMITTEE IN 1925

DEDUCTIBLE IN THAT YEAR AS A BUSINESS EXPENSE?

3. IS THE ADDITION OF $100,000.00 TO THE RESERVE
FOR BAD DEBTS ACCOUNT, CARRIED ON THE BOOKS OF
THE PLAINTIFF, FOR THE YEAR 1925 JUSTIFIABLE?

STATUTES

Revenue Act of 1926:

"Sec. 234. (a) In computing the net income of a
corporation subject to the tax imposed by Section 230
there shall be allowed as deductions

:



(1) All the ordinary and necessary expenses paid

or incurred during the taxable year in carrying on

any trade or business, including a reasonable allow-

ance for salaries or other compensation for personal

services actually rendered, and including rentals or

other payments required to be made as a condition to

the continued use or possession of property to which
the corporation has not taken or is not taking title,

or in which it has no equity

;

"(5) Debts ascertained to be worthless and charged

off within the taxable year (or in the discretion of the

Commissioner, a reasonable addition to a reserve for

bad debts) ; and when satisfied that a debt is recover-

able only in part, the Commissioner may allow such

debt to be charged off in part."

U. S. C, Title 28, Sec. 773:

"Issues of fact in civil cases in any district court

may be tried and determined by the court, without
the intervention of a jury, whenever the parties, or

their attorneys of record, file with the clerk a stipula-

tion in writing waiving a jury. The finding of the

court upon the facts, which may be either general or

special, shall have the same effect as the verdict of

a jury."

U. S. C, Title 28, Sec. 875:

"When an issue of fact in any civil cause in a dis-

trict court is tried and determined by the court with-
out the intervention of a jury, according to Section

773 of this title, the rulings of the court in the prog-
ress of the trial of the cause, if excepted to at the
time, and duly presented by a bill of exceptions, may
be reviewed upon a writ of error or upon appeal ; and
when the finding is special the review may extend to

the determination of the sufficiency of the facts found
to support the judgment."



Regulations

:

Art. 154, Regulations 65

:

''Worthless securities.—Where bonds purchased be-

fore March 1, 1913, depreciated in value between the

date of purchase and that date, and were in a later

year ascertained to be worthless and charged off, the

owned is entitled to a deduction in that year equal to

the cost of the bonds. Bonds purchased since Febru-

ary 28, 1913, when ascertained to be worthless, may
be treated as bad debts to the amount actually paid

for them. Bonds of an insolvent corporation secured

only by a mortgage from which on foreclosure nothing

is realized for the bondholders are regarded as ascer-

tained to be worthless not later than the year of the

foreclosure sale, and no deduction for a bad debt is

allowable in computing a bondholder's income for a

subsequent year. A deduction for a bad debt based

upon the value of the debt on March 1, 1913, is allow-

able only when such value is established to the satis-

faction of the Commissioner.

''A taxpayer (other than a dealer in securities)

possessing ddbts evidenced by bonds or other similar

obligations can not deduct from gross income any

amount merely on account of market fluctuation.

Where a taxpayer ascertains, however, that due, for

instance, to the financial condition of the debtor, or

conditions other than market fluctuation, he will re-

cover upon maturity none or only a part of the debt

evidenced by the bonds or other similar obligations

and is able to so demonstrate to the satisfaction of

the Commissioner, he may deduct in computing net

income the uncollectible part of the debt evidenced

by the bonds or other similar obligations."

Art. 155, Regulations 65:

''Reserve for bad debts.—Taxpayers who have,

prior to 1924, established the reserve method of treat-

ing bad debts and maintained proper reserve accounts



for bad debts, may deduct from gross income a reason-

able addition to such reserves in lieu of a deduction

for specific bad debt items. A taxpayer who, in

accordance with Article 151, or upon securing per-

mission from the Commissioner, adopts the reserve

method of treating bad debts, shall determine the

amount of the reserve that should reasonably have

been set up at the close of the preceding taxable year

(which shall not 'be deducted in computing net in-

come) and for the current and subsequent taxable

years may add a reasonable addition to such reserve

and deduct the amount so added from gross income in

computing taxable net income. Where a reserve ac-

count is maintained, debts ascertained during the tax-

able year to be worthless in whole or in part, (a) if

such debts were outstanding at December 31, 1920,

or (if the taxpayer properly changed to the reserve

method) prior to the taxable year in which the change

of method takes place, should be charged against the

reserve and may be deducted from income, in accord-

ance with Article 151; (b) if such debts arose after

December 31, 1920, or after the beginning of the tax-

able year in which the change of method took place,

should be charged against the reserve, and not de-

ducted from income. What constitutes a reasonable

addition to a reserve for bad debts must be determined

in the light of the facts, and will vary as between
classes of business and with conditions of business

prosperity. A taxpayer using the reserve method
should make a statement in his return showing the

volume of his charge sales (or ciher business transac-

tions) for the year and the percentage of the reserve
to such amount, the total amount of notes and ac-

counts receivable at the beginning and close of the

taxable year, and the amount of the debts which have
been ascertained to be wholly or partially worthless
and charged against the reserve account during the
taxable year."



Art. 292, Regulations 65

:

*^Capital expenditures.—Amounts paid for increas-

ing the capital value or for making good the deprecia-

tion (for which a deduction has been made) of prop-

erty are not deductible from gross income. See Sec-

tion 214 (a) (8) of the statute and Article 161.

Amounts expended for securing a copyright and
plates, which remain the property of the person mak-
ing the payments, are investments of capital. The
cost of defending or perfecting title to property con-

stitutes a part of the cost of the property and is not
a deductible expense. The amount expended for archi-

tect's services is part of the cost of the building.

Commissions paid in purchasing securities are a part
of the cost price of such securities. Commissions paid
in selling securities are an offset against the selling

price. Expenses of the administration of an estate,

such as court costs, attorney's fees, and executor's

commissions, are chargeable against the corpus of the

estate and are not allowable deductions. Amounts to

be assessed and paid under an agreement between
bondholders or stockholders of a corporation, to be
used in a reorganization of the corporation, are in-

vestments of capital and not deductible for any pur-
pose in returns of income. See Article 543. An
assessment paid by a stockholder of a national bank
on account of his statutory liability is ordinarily not
deductible but, subject to the provisions of the statute,

may in certain cases represent a loss. As to items
not deductible by corporations, see Section 235 and
Articles 581 and 582."

STATEMENT OF THE FACTS

The plaintiff, the Continental Pipe Manufacuring

Company, a corporation, engaged in the manufactur-

ing of wood stave pipe and flumes, as payment for

certain materials and labor supplied by it to the



Fruitland Irrigation District, received certain bonds

of that District. The work had been done with the

hope that the system would be so improved as to sup-

ply sufficient water to cover all of the lands in the

District. It developed, however, after completion of

the reconstruction of this irrigation system that the

water could not be supplied in the estimated quan-

tities to all of the land, and for this reason and be-

cause of the failure of the District to pay interest

coupons promptly, and because of the outlook in 1925

a committee was organized designated as the Fruit-

land Securities Committee, the object of which was

to refinance and reorganize the District and put it

on a basis which would enable it to pay its bonded

indebtedness. This commiteee started functioning

about November 5, 1925, and to meet its expenses an

assessment was levied on the bondholders of the Dis-

trict. The proportion due from the plaintiff because

of this assessment was $11,496.00. This item, it is

alleged, was a business expense of the plaintiff for

the year 1925 but has not been allowed as such. It

has, however, been allowed as a capital expenditure

by the Commissioner of Internal Revenue.

In 1924 the plaintiff contracted to supply materials

for the construction of a pipe line to carry water from

an artesian well known as the Tisdale Well, to the

Sale Creek oil field in Wyoming. Material was fur-



nished and as payment therefor plaintiff received

bonds of the Intermountain Water and Power Com-

pany, the owner of the well, at a par value of $200,-

000.00. These bonds were received at 80 and were

entered on the books of the plaintiff at $160,000.00.

At the end of 1925 these bonds in the amount of

$139,924.11 were held by the plaintiff and in addition

thereto the Intermountain Water and Power Company

owed the plaintiff $51,518.02 on notes and open ac-

count, making a total indebtedness on December 31,

1925, of $191,442.13.

To take care of a possible loss on this account the

plaintiff set up on its books for the year 1925 a spe-

cial reserve of $100,000.00. This special reserve was

denied by the Commissioner of Internal Revenue.

ARGUMENT
PART I.

1. THE ONLY QUESTION REVIEWABLE BY THIS COURT
UPON THE RECORD IN THIS CASE IS WHETHER OR NOT
THE FACTS FOUND SUPPORT THE JUDGMENT.

The Bill of Exceptions (R. 30) does not contain a

single objection made or exception noted by the plain-

tiff, and, therefore, does not conform to Rule 10 of

this Court, nor does it contain any exceptions to the

Findings of Fact or Conclusions of Law rendered by

the Court below. Furthermore, the plaintiff did not

make a motion for judgment. The result is that the
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only reviewable question is—do the facts found sup-

port the judgment—and the evidence adduced at the

trial of this case is not before this Court.

It is well settled that where special findings of fact

are made and no objection made or exceptions to the

rulings of the court noted, the only question is whether

the facts found support the judgment. It was so

decided in the following cases:

C. R. I. & P. R. R. Co, V. Barrett, 190 Fed.

118, 123, and cases cited.

Smith V. Sac County, Iowa, 11 Wall. 139, 146.

Fleischmann Construction Co. v. U. S., 270 U.

S. 349.

Macomber v. Goldshwaite, 22 Fed. (2d) 638.

It should be noted that the plaintiff requested addi-

tional special findings of fact (R. 21) and when

certain of them were denied reserved exceptions to

such rulings (R. 27). Plaintiff also reserved an ex-

ception to a portion of original finding of fact No. 9

(R. 29). The trial of this case was held on April 15

and 16, 1931. The decision of the lower court was

promulgated July 16, 1931 (R. 15). The plaintiff

requested additional findings of fact on August 27,

1931, and some of them were allowed on the following

day, August 28, 1931 (R. 25), but none of the objec-

tions made and exceptions noted are contained in the

Bill of Exceptions.
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In the cases above cited it is held that exceptions

must be presented in the Bill of Exceptions if a re-

view is to be had of them, inasmuch as Section 875

U. S. C. Annotated, Title 28, supra, provides that

"the rulings of the court in the progress of the trial

of the cause, if excepted to at the time, and duly

presented by a Bill of Exceptions, may be reviewed
* * * upon appeal;"

Section 773 U. S. C. Annotated, Title 28, supra,

provides for the trial of a civil case by the court with-

out the intervention of the jury when the parties so

stipulate in writing, as was done in this case, and

that the Findings of Fact of the Court which may be

either general or special shall have the same effect

as the verdict of the jury. That is to say, the Find-

ings of Fact are conclusive unless exceptions are taken

"at the time and duly presented by the Bill of Ex-

ceptions."

In the instant case special Findings of Fact were

made by the Court, but this does not relieve the plain-

tiff of the necessity of taking exceptions to adverse

rulings during the trial and incorporating them in

the Bill of Exceptions.

The foregoing applies to the printed record con-

cerning the "Intermountain Water and Power Com-

pany" (Appellant's Brief, page 10), and generally

to the "Securities Committee expense" (Appellant's
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Brief, page 5). Referring specifically to the last item

it is submitted that the record presents as to this

item

No question to this Court for review.

This so-called expense amounted to $11,496.00

which the lower court found (Finding No. 6, R. 19)

plaintiff advanced to the Securities Committee in

1925, and determined as conclusion of law (3) (R.

21) that this amount was not deductible as an ex-

pense. There was no objection made or exception

noted to this finding or conclusion. The plaintiff, in

Paragraph VIII of its "Proposed Additional Find-

ings'* (R. 24), requested an additional finding on this

point which the Court allowed in part and denied in

part. (Paragraph IV "Additional Findings and Or-

der," R. 26). No objection was made or exception

noted to the refusal of the court to make the finding

as requested.

The result is that Assignment of Error 3 (R. 75),

being Assignment of Error 5 (Appellant's Brief, page

4) is unsupported and can not be considered by this

Court.

"The sixth Assignment, that the court erred in

directing the jury to find for the defendant, can not
be considered because there was no exception to the
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ruling of the court making such direction." Smith
V. Hopkins, 120 Fed. 920.

The cases cited by the plaintiff (Appellant's Brief,

page 11) do not support the proposition that a request

for special Findings of Fact and an exception to the

denial thereof duly entered is sufficient to bring up

the entire evidence because in each of those cases the

appellant had also made a motion for judgment which

of itself was sufficient to extend the review within

certain limits to a consideration of the evidence. Sar-

toris V. Utah Construction Company, 21 Fed. (2d)

(C. C. A. 9) 1; Griffin v. Thompson, 10 Fed. (2d)

(C. C. A.) 127; Bank v. Fidelity Deposit Company,

299 Fed. (C. C. A.) 478.

"It is established that a Bill of Exceptions can
not be used to bring up the oral testimony for review.

Dunsmuir v. Scott, (C. C. A. 9) 217 Fed. 200, and
cases there cited." Wilmington Steamboat Company
V. Sturgess (C. C. A. 3) 1932 C. C. H. pp. 8354, 8355.

It is, therefore, submitted that the only question,

if any, before this Court on the record in this case

is whether the facts found support the judgment

entered by the lower Court in connection with the

alleged loss on the Intermountain Water and Power

Company bonds.
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PART 11.

I.

With full confidence in the position hereinabove set

out, but due to the possibility that this Court may

prefer to affirm the decision and judgment of the

lower court on the merits of the case, the following

is submitted:

II.

2. THE SUM OF $11,496.00 PAID BY THE PLAINTIFF TO
THE FRUITLAND SECURITIES COMMITTEE IN 1925 IS A
CAPITAL EXPENDITURE AND IS NOT DEDUCTIBLE AS
A BUSINESS EXPENSE OF THAT YEAR.

Section 234 (a) (1) of the Revenue Act of 1926

provides that in computing the net income of a cor-

poration there shall be allowed as deductions:

''1. All the ordinary and necessary expenses paid
or incurred during the taxable year in carrying on
any trade or business, including a reasonable allow-

ance for salaries or other compensation for personal
services actually rendered, and including rentals or

other payments required to be made as a condition

to the continued use or possession of property to which
the corporation has not taken or is not taking title,

or in which it has no equity."

The expenditure of this money which was, ad-

mittedly, made by the plaintiff for the purpose of

averting a possible loss on the Fruitland Irrigation

District bonds, can not be held to be an ''ordinary

and necessary expense paid or incurred during the
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taxable year * * * in carrying on any trade or

business." The trade or business of the plaintiff was

not bonds, not dealing in bonds ; it was a pipe manu-

facturing concern (R. 16, 25), and any expenditure

made for the purpose of protecting itself on these

bonds is something entirely foreign to its trade or

business, and the result is that this amount must be

considered as a capital expenditure rather than an

ordinary or necessary expense. If it is an expense

as claimed by the plaintiff, it is an extraordinary

expense, and under that category it can not be allowed

under the statute.

The regulations provide that capital expenditures

include, among other things, amounts to be assessed

and paid under an agreement between bondholders or

shareholders of a corporation to be used in reorgan-

ization of a corporation.

It will be noted that Article 292 of Regulations 65,

under the Revenue Act of 1924, supra, provides, in

part; that capital expenditures include ''amounts ex-

pended for securing a copyright and plates, which

remain the property of the person making the pay-

ments * * *^ * * *, The cost of defending or per-

fecting title to property * * *. The amount ex-

pended for architect services * * *. Commissions

paid in purchasing securities * * *, * * * ^^_
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penses of the administration of an estate * * *.

Amounts to be assessed and paid under an agreement

between bondholders or stockholders of a corporation,

to be used in a reorganization of the corporation, are

investments of capital and not deductible for any pur-

pose in returns of income. * * * an assessment

paid by a stockholder of a national bank on account

of his statutory liability is ordinarily not deductible

but, subject to provisions of the statute, may in cer-

tain cases represent a loss."

The same provisions are contained in the following

Regulations

:

Art. 282, Reg. 74, under Revenue Act of 1928.

Art. 292, Reg. 69, under Revenue Act of 1926.

Art. 293, Reg. 62 (1922 edition), under Revenue

Act of 1921.

Art. 293, Reg. 45 (1920 edition), under Revenue

Act of 1918.

It will be noted from the above that the rulings of

the Treasury Department on this question have been

consistently followed over a period of many years.

Under such circumstances the interpretation and

practice of the Department have the force and effect

of law and are deemed to have been recognized and

applied by Congress by the subsequent enactments of

the law without change in this particular. U. S.
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V, Hermanos y Compania, 209 U. S. 337, 339. Provo

V. U. S., 269 U. S. 443, at 458. U. S. v. Anderson,

269 U. S. 422, 439. Mason v. Routzahn, 275 U. S.

175, 178. Heiner v. Colonial Trust Company, 275

U. S. 232, 235. Security-First Nat'l Bank, etc., v.

Welch, 54 F. (2d) (C. C. A. 9) 323.

Inasmuch as this Securities Committee was organ-

ized to refinance and reorganize the District and put

it on a firm financial basis, this item unquestionably

falls within the provisions of the Regulations.

Where two stockholders owning over 49% of the

stock of a corporation purchased shares of stock in

the same corporation owned by an estate, and the

heirs agreed to discontinue litigation against the cor-

poration which was ruining its business, and the cor-

poration guaranteed said heirs a specified return for

ten years on said stock, the amounts paid pursuant

to said guaranty are not deductible as business ex-

penses but are capital expenditures. Newark Milk

and Cream Company v. Comm., 34 Fed. (2d) 854.

In Grain King Manufacturing Company, Petitioner,

V. Comm., 14 B. T. A. 793, the Board of Tax Appeals

said, in part:

"We have held that expenses of organization and
refinancing are not deductible as ordinary and neces-

sary operating expenses. Blumberg Bros. Company,
12 B. T. A. 1021; Clarence Whitman & Sons, Inc., 11
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B. T. A. 1192; Holeproof Hosiery Company, 11 B.

T. A. 547 ; Emerson Elec. Mfg. Company, 3 B. T. A.

932; First National Bank of St. Louis, 3 B. T. A.

807; and Logan-Gregg Hardware Company, 2 B. T.

A. 647."

This case was appealed to the Circuit Court of

Appeals for the Second Circuit but the appeal was

dismissed for lack of jurisdiction. 47 Fed. (2d)

608.

The fallacy of the argument of the plaintiff (Ap-

pellant's Brief, page 9) to the effect that this ex-

penditure is analagous to expenditures made for "a

salary of a collector, or fees of an attorney, or of a

watchman or caretaker to protect and conserve com-

pany property," is apparent upon its face. The items

specifically referred to are clearly expenses directly

connected with a business and incurred in carrying

on the trade or business, and are in the same class

as salaries, rents, etc.

The plaintiff has persistently contended that this

item is deductible as a necessary expense which, if

allowable, comes within the provisions of Section

234 (a) (1) of the Revenue Act of 1924, sMjrra. It

now asserts that if it is a capital expenditure it is

deductible as a loss under Sec. 234 (a) (4). The

amount having been expended in connection with the

Fruitland Irrigation District bonds, it would either



19

come within the provisions of Section 234 (a) (4)

or 234 (a) (5) of the 1924 Act. But the decision of

the lower court determined that the plaintiff suffered

a loss in 1924 under Section 234 (a) (5) on these

Fruitland Irrigation District bonds. It was not de-

termined that the bonds were worthless and by this

voluntary expenditure made in 1925 the plaintiff

admitted that there was a possibility of a complete

recovery on these bonds. The record does not sub-

stantiate this item as a loss for 1925. Further, it was

not ascertained to be worthless and charged off during

that year as required by statute.

The court below found that under the statutes and

regulations and deduction of this item was properly

denied. This court should affirm that holding.

3. THERE IS NO BASIS FOR THE ADDITION OF $100,000

TO THE RESERVE FOR BAD DEBTS SET UP BY THE
PLAINTIFF FOR THE YEAR 1926.

There is no question but what in a proper case the

establishment of a reserve to take care of bad debts

is entirely within the provisions of the law. However,

it isn't sufficient for a taxpayer to say: '*I will make

an addition to my reserve for 1925 of $100,000.00."

He must be in a position to show that such an addition

is justified. This has not been done in the instant

case.
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The record shows that in 1924 the Continental Pipe

Manufacturing Company sold supplies to the Inter-

mountain Water and Power Company, and as a result

thereof acquired bonds of the said company to the

extent of $200,000.00 par value. These, however,

were acquired at 80 and entered on the books of the

plaintiff at $160,000.00. Further than that, on De-

cember 31, 1925, it held notes of the Intermountain

Water and Power Company to the extent of $36,-

739.29 and open account to the extent of $14,778.73,

making the total indebtedness under the bond issue,

notes and open account $191,442.13.

The record shows that the Intermountain Water

and Power Company was the owner of a large ar-

tesian well located about twenty miles north and

east of the Salt Creek Oil Field. After exhaustive

investigations and estimates had been made it was

determined by the owners of a well to pipe the water

to the Salt Creek field for the use of drillers and

individuals living at that point. From these estimates

it was calculated that the water could be piped to this

field and sold to the great financial advantage of the

company and the result was the line was installed but

has never produced up to the estimates made and has

not justified the large amount of money spent in the

construction thereof.
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Water was first delivered to the oil field on or about

January 1, 1925. In the middle of that year it was

evident that the income would not fulfill early expec-

tations. Due to the fact that the pipe line had been

hurriedly constructed during the winter months addi-

tional cost had been incurred and the installation was

not as good as it would have been had it been done

in the summer and under ordinary conditions. These

facts, together with the high pressure, caused a great

many breaks in the line and entailed considerable

outlay for upkeep. This additional expense had not

been contemplated and is another factor which re-

duced the anticipated income of the company. Fur-

thermore, in July, 1925, the Midwest Company, the

largest purchaser of water from the Intermountain

Water and Power Company, started to drill an oil

well in the Salt Creek Field with avowed purpose of

penetrating the Tensleep sand. This is the same

strata which was tapped by the Tisdale well belonging

to the Water Company and from which its water was

piped to the Salt Creek Field. This strata, however,

is not strictly a water-bearing sand, but also produced

a black oil and, as a matter of fact, wells drilled to

it in the Salt Creek Field had produced nothing but

black oil. When the Midwest Company started drill-

ing its well it was drilling for oil. At the time this

well was started no one knew whether water or oil
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would be secured. But the company started drilling

with the idea of bringing in an oil well. As the

drilling continued and when it reached a certain

strata the indications were that the well would pro-

duce water. Of course, if this well turned out to be

a water well and the water was usable by the Midwest

Company, who was the largest consumer of the water

company's water, its patronage would be lost at the

expiration of its contract. It had, however, entered

into a contract to take water from the water com-

pany for a period of three years beginning January

1, 1925. This contract provided for a minimum de-

livery of 5,000 barrels and a maximum of 40,000 bar-

rels a day. This well was brought in as a water well

during the week preceding February 13, 1926. The

water therefrom was very hot and of sulphur content.

After its use a short time the company abandoned it be-

cause it destroyed its pipe lines. The Midwest Com-

pany continued to purchase water from the water com-

pany until its contract expired on January 1, 1928, and

thereafter continued to use the water of the water com-

pany, but under an oral agreement at a reduced figure.

The record in regard to this item fails to show that the

bookkeeper of the company was instructed at any time

to make an entry on the books in regard to the addi-

tion to the reserve for bad debts. The record does
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not show that the directors of this company took any

action, as such, authorizing any action as to this

reserve.

We desire, at this time, to point out that while

we do not contend that the setting up of this addition

to the reserves must actually be made during the year

in which it is claimed, we do contend that the fact

that the books show that this entry was not made

until February 24, 1926, and that the water well

of the Midwest Company came in before February 13,

1926, indicates to us, if the Court please, that the

determining factor as to the worthlessness of these

obligations was the advent of the Midwest Company

water well, and that, as the record shows, was in

1926. That being true, the worthlessness of this debt

was not ascertained and it was not charged off in the

year 1925 as claimed.

Furthermore, the plaintiff claims that these bonds

were determined to be worthless on December 31,

1925, and were so entered in the books on February 24,

1926, but the record shows that beginning on March

13, 1926, and continuing to July 18, 1927, the plain-

tiff disposed of these very bonds which had been

acquired at 80, and which it is claiming to be worth-

less, at figures ranging from 72i/i>% to 90% of their

par value. The total par value of bonds disposed of
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on these sales was $51,500.00. The amount actually

received by the plaintiff was $41,905.00. In addition

to these sales, on December 31, 1924, the plaintiff had

disposed of $22,000.00 par of these bonds to J. 0.

Barr in satisfaction of an account Barr held against

it, and on January 26, 1925, disposed of $2,500.00

par value of these bonds at the same figure to one C.

D. Brook to whom it owed that amount of money.

The result is that in 1927 it owned $98,019.11 worth

of these bonds. It sold during 1926 and 1927 nearly

30% of the bonds it had secured.

It is submitted that these sales, starting as they

did, immediately after the entry was made on the

books, and continuing until in July, 1927, indicates

that these bonds were not worthless on December 31,

1925, and that the plaintiff knew that they were not

worthless.

It is submitted that the brief period of time which

expired between the date of this entry on the books,

February 24, 1926, and the first sale of these bonds

at 90, March 13, 1926, is highly significant.

Furthermore, plaintiff's Exhibit 5, being a Corpora-

tion Income Tax Return for the calendar year 1925,

sets out in line 18, "Bad Debts (from Schedule G)

$3,151.46," and Schedule G on page 2 thereof sets

out ''written off in 1925, $3,141.46." No mention is



25

made of the loss here claimed in this item. However,

under item 22 there is set out "Loss on Intermountain

Water and Power Company bonds, $100,000.00."

(Italics supplied.) This is not in accord with the

present contention to the effect that this addition to

reserve in the sum of $100,000.00 covers, not only the

bonds, but notes and open accounts.

The regulations, Art. 155, supra, require that when

an addition to reserve for bad debts is made the

amount thereof must be determined in the light of the

facts and will vary as between classes of business and

with conditions of business prosperity. A taxpayer

using the reserve method, which the plaintiff used,

should make a statement in his return showing the

volume of his charge sales or other business transac-

tions for the year, and the percentage of the reserve

to such amount, the total amount of notes and ac-

counts receivable at the beginning and close of the

taxable year and the amount of the debts which have

been ascertained to be wholly or partially worthless

and charged against the reserve account during the

taxable year. This the plaintiff has not done. It has

arbitrarily added $100,000.00 to its reserve and has

not demonstrated why it was necessary to add that

amount. The testimony is unsatisfactory and not

convincing. The attitude of the company throughout

this controversy has been one of restraint and failure



26

to comply with requests for the necessary information

upon which its claim could be properly considered.

This uncertainty is demonstrated by the entries on its

income tax return. It sets up its bad debts on the

return for 1925 as $3,151.46. It states that this

amount is charged off in 1925 and this return was

filed March 15, 1926, and was sworn to March 13,

1926. The basis upon which the amount of this addi-

tion to reserve was determined is not explained. The

Record shows that at the foreclosure proceedings

brought by the bondholders' committee in 1927 the

property was bought in by a bid arbitrarily deter-

mined in the sum of $298,000.00. The witness testi-

fied that the Continental Pipe Manufacturing Com-

pany held about 221/2% of the outstanding bonds of

the Intermountain Water and Power Company. This

doesn't mean anything because there is no showing

in the record as to how many bonds have been re-

deemed or anything of that character. It might be

that the amount at which the property was bid in on

the foreclosure sale was the total amount of the out-

standing bonds of the company, and that being true,

any loss which the Continental Pipe Manufacturing

Company suffered would not be determined until the

property was sold and its pro rata share of the pro-

ceeds received.
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In presenting its case to this Court the plaintiff

states (Appellant's Brief, page 27) that:

**1. The testimony establishes that both of the ex-

ecutive officers of the company determined upon the

deduction prior to the end of 1925, but that owing to

the nature of appellant's business, it was impossible

for it to definitely close its books exactly at the end
of the calendar year, because adjustments on account
of outstanding contracts had to be put through at a

later date."

The position of the defendant is as asserted at the

trial below ; we do not contend that the setting up of

this addition to the reserve must actually be made

during the year in which it is claimed, but we do

contend that the fact, as shown by the books, that

this entry was not made until February 24, 1926,

and that the water well of the Midwest Company

came in before February 13, 1926, indicates that the

determining factor as to the worthlessness of these

obligations did not mat^^.'-ialize until the year 1926.

Furthermore, the plaintiff has misconstrued the basis

of the lower court's determination on this point. The

court did not base its ruling upon the fact that this

entry was not made until February, 1926, neither was

it based upon the fact that the board of directors of

the plaintiff corporation took no action whatever in

regard to this charge off. Although these were evi-

dently circumstances taken into consideration in de-

ciding what the actual basis of this charge off was,
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the real basis of the Court was the finding of fact,

which is amply supported by the evidence, that in

1925 the plaintiffs sustained no loss as to these bonds

(Finding 9, R. 20). The evidence shows (R. 37) that

these bonds were not in default on December 31,

1925.

However, in examining the cases cited by the appel-

lant it is interesting to note that in the ImpeHal

Furniture Company, 9 B. T. A. 713 (Appellant's

Brief, page 27) the bookkeeper was directed to charge

off the amount at the end of the year.

In George H. Frazier, 6 B. T. A. 997 (Appellant's

Brief, page 28), the charge off was allowed because

the worthlessness was ascertained and the bookkeeper

instructed to charge off the debt within the taxable

year.

In Appeal of Baker's Mutual Cooperative Associa-

tion, 20 B. T. A. 593 (Appellant's Brief, page 28),

the Board said, in part:

"We have found as a fact that it was ascertained

in 1924 that * * * the amount owed to petitioner
* * * was worthless."

The same is true of Loritan Investment Company,

21 B. T. A. 1412, American Finxince and Mortgage

Company, 22 B. T. A. 32, Berrymont Land Company

V. Davis Land and Coal Company, (West Virginia
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Supreme Court of Appeals, unreported. See C. C. H.

1931, Sec. 9213) appearing on pages 29, 30, 31,

respectively, of appellant's brief.

The statute specifically requires the development of

tv^o steps before a deduction of this character may be

allowed. First, the debt must be ascertained to be

worthless, and second, it must be charged off during

the calendar year.

"The decision or determination to take the deduc-

tion" (Appellant's Brief, page 32) is of no import-

ance, but as heretofore stated, it is admitted that the

actual entry on the books does not have to be made

during the taxable year, but may be made within a

reasonable time thereafter, providing all of the cir-

cumstances indicate and the evidence shows that the

debt was worthless as of the close of the year within

which its deduction is sought.

The statement of plaintiff on page 33 of its

brief to the effect that the trial judge based his de-

cision on the theory that not only must there be an

ascertainment of worthlessness, but a determination

to take the reduction evidenced by actual entry in the

books of account made before the end of the taxable

year is untenable and is not based upon fact. It is

needless to present argument on this point because a
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mere reading of the opinion of the court below and

the facts as found by it reveal that the decision was

not so founded.

It is true that this Court held, and rightfully so, in

American Savings Bank and Trust Company v. Bur-

net, 45 Fed. (2d) 548 (Appellant's Brief, p. 33) , that a

taxpayer could not, after ascertaining the facts indicat-

ing worthlessness of a ddbt postpone the taking of a

deduction thereof. In this case and the case of Ralph

H. Cross V. Commissioner of Internal Revenue, 54

Fed. (2d) 781, this Court also held that:

"In order for the taxpayer to secure a deduction
of a worthless debt he must charge it off his books
during the year in which he ascertains it to be worth-
less. Unless the ascertainment of worthlessness and
the charging off of the debt occur in the same taxable
year he is not entitled to the deduction."

It is submitted that this plaintiff could not take the

deduction in the year 1925 because at that time it had

not ascertained that the debt was worthless. The real

reason for its placing the deduction in that year and

endeavoring to establish it as such, in spite of the

fact that the evidence in that regard is not sufficient,

is stated on page 22 of appellant's brief, viz. :

*'The appellant had a special reason for giving more
than usual attention to matters of this kind upon
closing its books for the year 1925, for the reason
in the fall of that year it had sold out its manufac-
turing business and ceased active operations. It,
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therefore, knew that this was the last year in which
it would have operating profits against which it could
charge off losses on assets obtained through its manu-
facturing business, and for this reason it looked very
carefully into the assets that it had."

On this same point and after referring to the re-

fusal of the Commissioner of Internal Revenue to

allow this loss in the year 1925 as claimed, the plain-

tiff sets out (Appellant's brief, page 44)

:

"Such an attitude is not fair on the part of the
Government towards the taxpayer. It does not com-
port with the principle that the Government of the
United States does not expect to collect income taxes
on that which is not income. On the other hand, no
injustice results to the Government from the allow-
ance of the deductions involved in this case because
the taxpayer would account for and pay a tax on
income represented by these bonds less the deductions
and if it shall ever realize more than this amount
from them such excess will likewise have to be re-

ported as income and tax paid thereon."

That is to say, in so many words, that because this

taxpayer has gone out of business this deduction

should be allowed even though the debt was neither

ascertained to be worthless nor charged off, as shown

by the surrounding circumstances, as required by

statute.

"The appeal to conscience made by the taxpayer
might be answered generally by saying that in taxa-
tion that guide has little, if any, olace. Dane v.

Jackson, 256 U. S., p. 589. Fort Smith Lumber Com-
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pany v. Arkansas, 251 U. S., p. 532. Forsyth v.

Hammond, 156 U. S., p. 506." George H. Clapp v.

Heiner, 51 Fed. (2d) 224.

The plaintiff sets out further (Appellant's Brief,

page 33) that the Court seemed to consider it fatal

to a recovery that the deduction had not been spe-

cifically ordered by the trustees of the plaintiff, al-

though this point had not been theretofore raised. As

heretofore pointed out, such a statement is absolutely

without foundation. This circumstance was and

should have been considered as one of the elements in

determining the exact situation, but that the de-

termination of this matter was not based thereon is

revealed by a mere reading of the lower court's

opinion.

As a third division of its argument on this point

the plaintiff states (Appellant's brief, page 35) that

a further reason assigned by the lower court for its

decision was that between March 13, 1926, and July

18, 1927, $51,500.00 par value of these bonds were

sold by the plaintiff at prices ranging from 721/2 %
to 90% par, for a total of $41,905.00; and that on

December 31, 1924, $22,000.00 par value were trans-

ferred to a party by the name of Barr, and on Janu-

ary 26, 1925, $2,500.00 was transferred to a party

by the name of Brooks.
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In regard to this situation the court made the fol-

lowing Finding of Fact (R. 20)

:

^'9. From March 13, 1926, until July 18, 1927,

plaintiff sold at 72;i/> to 90% of the par value of

these bonds to the amount of $51,500.00, amountmg
to $41,905.00. On December 31, 1924, the further

sum of $22,000.00 had been transferred to one Barr,

in satisfaction of a claim against it ; and on January

26, 1926, $2,500.00 of the bonds were transferred to

Brooks on account of commissions on sales. No reso-

lution of the board of directors was considered or

passed at any time, directing 'loss on Intermountain

Water and Power Company, $100,000.00' to be

charged on the books of the company as of December

31, 1925, or at any other date, and no such loss at the

time had, in fact, been sustained."

It is immaterial whether or not the transfers to

Barr and Brooks were sales or commissions. The fact

remains that obligations of the plaintiff were satisfied

by the transfer of these bonds, which is tantamount

to the receipt of cash in like amount by it. These

two transfers are material in that they show the

reduction of the total amount of bonds held by the

plaintiff and are material in determining the per-

centage sold at the figure set out in the above finding.

As heretofore set out, the water well in the Salt

Creek Field drilled by the Midwest Oil Company be-

gan producing water during the week preceding Feb-

ruary 13, 1926. It is highly significant, therefore,

that on February 24, 1926, two weeks after this well
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came in, the plaintiff added the $100,000.00 to its

reserve for bad debts. It is also material to consider

the fact that on March 13, 1926, about two weeks

after this charge off had been entered, the plaintiff

sold $10,000.00 par value of these bonds at 90 (R.

37), and the sales continued until the amounts set

out above had been received. In this connection the

attention of the Court is invited to the testimony of

H. K. Monroe, page 39 of the Record, as follows

:

"Q. 'Now, that loss was taken just as a lump
against all the notes, bonds and accounts?'

"A. 'The whole business, yes.'

"Mr. Jones: 'I don't know whether your Honor
understands it.'

"The Court: 'I can't understand how a man can
charge off anything at a loss at a certain price and
then set it up next year as an advance price. That is

what is bothering me and what I am trying to find

out.'

"A. 'The idea is this: we get money tied up in these

bonds and we felt—stocks and notes, etc.—we felt

we had suffered a loss
—

'

"The Court (interrupting) : 'You wanted to dis-

tribute it to somebody else?'

"A. 'That is the idea exactly.'

"'The Court: 'Then you had not charged it off?'

"A. 'In our judgment we felt the bonds were not
worth any more than that.'

"The Court: 'Yet sold for more—it would not be
presumed you sold for more than it was worth.'

"A. 'A few of them were sold, we knew and as
events proved, we could not sell a great many of them

;

the market was very thin ; we knew that.'
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"The Court: Tou did not suffer a loss on them

for you had not charged it off on all of them?'

"A. 'I think we did.'

"The Court :
' Yes, as it turned out, as I under-

stand from the evidence but at the time it was
charged—

'

"A. (Interrupting) 'We did not know we were

going to sell any of them.'

"The Court : 'Did not know you were going to sell

any, as a matter of fact.'

"A. ^Correct'."

These sales, connected with the testimony as above set

out, reveals that the court was amply justified in

reaching the conclusion it did in regard to this item.

In the cases cited by plaintiff, starting on page 36

of its brief, the years for which the deductions are

sought to be made are in all cases but one, several

years prior to the recovery of any money upon the

d^bt.

The one exception is the Berrymont Land Company

V. Davis Creek Land and Coal Company (not in Fed-

eral reports, but see 1931 C. C. H., paragraph 9213),

and in that case it appears that in the latter part of

1919 or early in December, the Davis Creek Company

contracted with the Interstate Coal and Dock Com-

pany to sell it all of its output of coal. Shipments

were made throughout the year 1920 but towards the

end of the year the purchaser became delinquent in
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payments for the coal and consequently the Davis

Creek Company closed down its mines and made no

further shipments except on January 4, 1921, when

it shipped four cars of coal which had been mined just

prior to the closing of the mines on December 27,

1920. After the Davis Creek Company closed its

mines the Interstate Company owed it on December

31, 1920, $23,717.58 to which must be added the price

of the four cars of coal shipped on January 4, 1921,

or $1,490.70, making a total of $25,208.28. In Janu-

ary, 1921, the Davis Creek Company succeeded in col-

lecting from the Interstate Company $9,591.70, leav-

ing a balance of $15,616.58, and this is the amount

which was claimed and which the court allowed as a

bad debt deduction from gross income for 1920.

In an endeavor to overcome its lack of proof to sus-

tain the propositions put forward by it, the plaintiff

endeavors to shift the burden of proof and in support

thereof cites the decision of the United States Circuit

Court of Appeals for the Second Circuit in Com Ex-

change Bank v. U. 5., 37 Fed. (2d) 34. The situation

there presented is not analagous to the situation which

was before the lower court, in that in the Corn Ex-

change case the court said that "if the Government

wished to show that this claim had any market value

in the year 1918," it should have offered some testi-
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mony instead of resting on plaintiff's case. It is

submitted that there is a wide difference between

market value and actual value in many instances.

We are not concerned with the market value of any

items in the instant case. We are not concerned with

the establishment of the value of any article. It is for

the plaintiff to show that the articles which it once

claimed were of considerable value had on December

31, 1925, reached a point where they were valueless.

In a decision rendered January 23, 1932, the United

States Circuit Court of Appeals for the Third Circuit

in the case of Wilmington Steamboat Company, Plain-

tiff-Appellant, V. Edward L. Sturgess, Collector of

Internal Revenue for the First District of New Jer-

sey, Defendant-Appellee (not officially reported; see

C. C. H. 1932, p. 8354), said, in part:

"Passing this question, the second question is: was

a loss sustained as a result of the liquidation of the

Merchants Transportation Company, a subsidiary of

the plaintiff? This is purely a question of fact. The

trial court, remembering that the plaintiff had the

burden of proof, weighed the evidence and decided the

case in favor of the defendant. The Internal Revenue

Commissioner determined that the additional tax

ought to be recovered and assessed it. The decision

of the Commissioner has been repeatedly held to be

prima facie evidence that the tax was correctly as-

sessed. Wickwire v. Reinecke, 270 U. S. 101. U. S.

v. Rindskopf, 105 U. S. 418; and many other cases.
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"In all the circumstances of the case, it seems to us

that the burden of proof which rested upon the plain-

tiff to establish the loss, was by no means sustained."

No evidence was adduced at the trial of this case

showing the partial worthlessness of this debt. Con-

sequently, the alternative request of the plaintiff set

out as the 3rd paragraph on page 51 of appellant's

brief should be denied.

In connection with this bad debt deduction under

the statute it is pointed out that, as the courts have

repeatedly said, only a question of fact is involved.

The result is that every case must stand upon its own

particular facts and if the debt is ascertained to be

worthless and charged off within the taxable year then

it is deductible. It is also true that if a debt is par-

tially worthless that portion may be charged off. But

it is submitted that in determining whether or not

the debt was ascertained to be worthless and the

charging off actually occurred within the taxable

year, it is essential to consider all of the surrounding

circumstances and to determine the intention of the

parties as reflected by their own actions. On that

basis the decision of the Court below was amply

justified.
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CONCLUSION

It is, therefore, respectfully submitted that

—

1. The only question before this Court in regard

to the Intel-mountain Water and Power Company

deduction is whether or not the facts found support

the judgment of the lower Court.

2. That no question is presented to this Court by

the Record in this case of the Securities Committee

Expense item.

3. That the facts found support the judgment.

4. That on the merits the plaintiff is not entitled to

the deductions claimed, and

5. The judgment of the lower court should be

affirmed.

All italics in this brief have been inserted by

appellee.

Respectfully submitted,

ANTHONY SAVAGE,
United States Attorney,

JEFFREY HEIMAN,
Assistant United States Attor-
ney,

JOHN R. WHEELER,
Special Attorney, Bureau of In-

ternal Revenue,
Attorneys for Appellee.

C. M. CHAREST,
General Counsel,

Bui-eau of Internal Revenue,
Of Counsel.
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Plaintiff complains of defendant and for cause of

action against said defendant alleges:

I.

Defendant John P. McLaughlin is and at all
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times herein mentioned was the duly appointed,

qualified and acting Collector of Internal Revenue

of the United States of America, located at the

City and County of San Francisco, State of Cali-

fornia.

II.

The Olympic Club was organized as a nonprofit

association on May 6, 1860, and on the 12th day

of February, 1879, incorporated under the laws of

the State of California, with its principal place of

business in the said City and County of San Fran-

cisco.

III.

The Olympic Club is and at all the times herein

mentioned was an athletic and educational organiza-

tion, and its objects are and at all times have been

the education, intellectual and physical improve-

ment and development of its members, the promo-

tion of social intercourse and fostering of amateur

athletics.

The total membership of said club at all the times

herein mentioned is and was approximately 5,095.

Said members [1*] are classified as follows, to

wit:

1. Active, 3610,

2. Non-resident, 351,

3. Life, 67,

4. Athletic, 217,

5. Service, 69,

6. Juvenile, 290,

*Page-number appearing at the foot of page of original certified

Transcript of Record.
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7. Junior, 236,

8. Social, 125,

9. Non-resident athletic, 85,

10. Associate, 3,

11. Publicity, 25,

12. Honorary, 12,

13. Honorary Athletic, 5,

The duration of the memberships covered by the

first three classes is definitely fixed in the by-laws

of the Club, while the term of all other memberships

is limited to the pleasure of the Board of Directors.

There are issued and outstanding only 1053 of the

Class A and Class C privileges hereinafter men-

tioned; 1026 members own a Class A privilege and

27 members own a Class C privilege.

The said The Olympic Club has two homes and

their appurtenances, one located at No. 524 Post

Street, in the City and County of San Francisco,

commonly known as the "City Club," consists of

an extensive clubhouse, gymnasium, salt-water swim-

ming pool, library, reading-room, and corps of

instructors in physical culture, gymnastics, swim-

ming, fencing, wrestling, boxing, track and field ath-

letics, and other athletic activities ; the investment in

said "City Club" and appurtenances approximates

$1,500,000.00; the other home is located partly in

said City and County of San Francisco and partly

in the County of San Mateo, in the State of Cali-

fornia, commonly known as the "Country Club,"

consists of approximately 370.065 acres of land, two

golf courses and appurtenances, two club houses,

swimming pool, [2] and the usual accessories of
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a country club; the investment in said ** Country

Club" approximates $2,000,000.00.

IV.

During the year 1920 said The Olympic Club pur-

chased the said 370.065 acres of land and improve-

ments and constructed thereton two golf courses,

and ever since said date said land and improve-

ments have been and now are the property of said

The Olympic Club. Both the so called ''City Club"

and the so called "Country Club" are and always

have been owned by and are part of one and the

same corporate and club entity. The Oljmipic Club,

and the privileges of the "Country Club" have

been and still are enjoyed by all the members of

The Olympic Club and their families; while the

privileges of the "City Club" are limited only to

members.

In order to finance said purchase and improve-

ments, said The Olympic Club offered to all of its

active, life and nonresident members, who would

voluntarily contribute to the capital of said Club

amounts varying from $275.00 to $1,000.00, one of

three classes of privileges then created, to wit : Class

A, Class B or Class C. Class A privileges were

granted to active or life members who contributed

as above and who intended to play golf. This

privilege carried with it the obligation to pay, while

the privilege was in force, such monthly green fees as

would be fixed from time to time by the Board of

Directors, but invested the owner thereof with the

right to extend to his guests the courtesies of the

golf courses and "Country Club" for the period
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of two weeks, and to sell or transfer the same to

any other active member of The Olympic Club.

Class B privileges were granted to contributors

who were active or life members, but who did not

intend to play golf, and these privileges were

exempt from green fees until they were converted into

Class A [3] privileges in the manner provided

by the by-laws of the said The Olympic Club, and

could be transferred or sold to other active mem-

bers of The Olympic Club. Class C privileges were

granted only to nonresident members who desired

to play golf and who contributed to the capital as

above stated, and the monthly green fees attached

to such privilege were less than those attached to

Class A, as the holders thereof would only have the

opportunity of availing themselves of the golfing

rights incident to the privilege when they visited

San Francisco; but said privileges could be trans-

ferred and sold to other nonresident members of

The Olympic Club. On July 1, 1925, all Class B

privileges were either repurchased by The Olympic

Club or converted into Class A privileges, and ever

since that date no Class B privileges are outstand-

ing.

All contributions made in the manner hereinabove

provided were paid into the treasury of The Olym-

pic Club and used in the purchase and improve-

ment of the said 370.065 acres of land.

V.

All adult members of said The Olympic Club in

good standing, have equal rights and privileges to

all of said properties, golf courses, club houses, and



6 Frank J. Foran vs.

appurtenances, with the owners of Class A or Class

C privileges, except that in return for the contri-

butions, as above, the holders of Class A or Class

C privileges are charged a monthly green fee for

the unrestricted use of the golf courses and may

extend the courtesies of the golf courses to their

guests, while all other Ol^Tnpians are charged a

daily green fee whenever they use the courses and

may not extend the courtesies of the course to

others.

VI.

Plaintiff is and at all times herein mentioned was

a member in good standing of said The Olympic

Club, and ever since [4] the creation of said

Class A privilege has been and now is the holder of

a Class A privilege and as such member he has,

since the enactment of the United States Revenue

Act requiring payment of taxes on dues or member-

ship fees paid to Social, Athletic or Sporting Clubs,

paid the required tax to the federal Government.

Ever since plaintiff acquired said Class A privilege

he has paid the monthly green fees incidental to

such privilege, but at no time has he ever paid or

been required to pay to The Olympic Club, or to

any branch or department of said club, any dues

or membership fees other than the required monthly

dues of an active member of said The Ohonpic Club,

and upon all such dues he has paid the required

federal Government tax.

VII.

The Olympic Club activities are divided into the

following departments : library, reading-room, music
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(vocal and instrumental), gymnastics, fencing, box-

ing, wrestling, swimming, golf, American football,

soccer football, basketball and tennis, and every de-

partment is in charge of an instructor whose ser-

vices are available to all members without dis-

crimination. The operating expenses and charges

of all of said departments are met and paid out of

the funds provided by the regular monthly dues

received from all members of The Olympic Club,

and such other income as it may receive from time

to time. At no time has plaintiff ever paid or been

required to pay any dues, monthly or othei'wise, to

the golf department of The Olympic Club.

VIII.

Said defendant did, on or about the 12th day of

May, 1927, illegally and erroneously assess and levy

upon and collect from this plaintiff an additional

tax in the amount of $5.20, which said amount was

and is illegally and erroneously assessed as a tax

stated by defendant to be a tax upon the amount

of dues [5] paid by plaintiff as a holder of said

Class A privilege of said Club, but was in fact ille-

gally and erroneously assessed and collected as a

tax upon the monthly green fees theretofore paid by

plaintiff, as set forth above.

On or about the 12th day of May, 1927, plaintiff

paid, under protest, to said defendant said sum of

$5.20 and thereafter and within the time allowed by

law, filed with said defendant in due form his appeal

or claim for a refimd of said amount, a true copy of

which said claim for refund is attached hereto, made

a part thereof and marked '^ Exhibit 'A.'
"
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That the Treasury Department of the United

States of America decided that the country home

of The Olympic Club constituted a separate club

known as ''The Olympic Golf and Country Club"

and that such club was a member of the Northern

California Golf Association. There is no such or-

ganization as "The Olympic Golf and Country

Club" and no such organization is or ever has been

a member of the Northern California Golf Associa-

tion. The said The Olympic Club is a corporate

entity and a single club unit, and owns the afore-

said city and county club properties, and is and

at all times herein mentioned has been a member of

the Northern California Golf Association.

That thereafter, and on or about the 20th day of

December, 1927, said defendant decided, denied and

refused said claim for refund, and neither the same

nor any part thereof has ever been repaid to this

plaintiff.

WHEREFORE, plaintiff prays judgment against

defendant for the sum of |5.20, together with inter-

est and costs, and for such other and further relief

as may be meet in the premises.

(Signed) WILLIAM F. HUMPHREY,
Attorney for Plaintiff. [6]

State of California,

City and County of San Francisco,—ss.

Frank J. Foran, being first duly sworn, deposes

and says:

That he is the plaintiff named in the above and

foregoing complaint; that he has read said com-

plaint and knows the contents thereof; that the
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same is true of his own knowledge except as to the

matters therein stated upon information or belief

and, as to those matters, that he believes it to be

true.

(Signed) FRANK J. FORAN.

Subscribed and sworn to before me this 19 day

of April, 1928.

[Seal] (Signed) GEORGE D. PERRY,
Court Commissioner of the City and County of San

Francisco, State of California. [7]
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Page #2
(Form 843)

Claim for Refund of Taxes Illegally Collected.

Frank J. Foran.

Treasury Departments' Contention

—

In accordance with Treasury Department letter

dated at Washington, D. C. January 19, 1927, sym-

bols MT:M:MS addressed to Collector of Internal

Revenue at San Francisco, California, members of

the Olympic Club of San Francisco California, hold-

ing special golf privileges and paying monthly

green fees to the said Olympic Club have been as-

sessed a tax on the amount of such monthly green

fees in addition to the tax paid on their regular

membership dues paid to the Olympic Club.

It is stated in the above mentioned letter that

"The Olympic Golf and Country Club Department

of the Olympic Club qualifies as a social, athletic

or sport club organization within the meaning of

the Act." This conclusion is based on the report

of Deputy Collector James F. Corridan, dated

October 27, 1926.

Taxpayer's Contentions

—

1—That he is a regular active member of the

Olympic Club of San Francisco, California,

the objects of this Club being the education,

intellectual and physical development and

improvement of its members, promotion of

physical culture and social intercourse and

the fostering of amateur athletics. The
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Olympic Club enjoys the distinctive classifi-

cation as an educational institution as the

result of a decision of the United States Ap-

praiser's Court of Appeals (see United

States vs. Olympic Club, Vol. 5, Court of

Customs Appeals Reports, page 251).

2—That as such member of the Olympic Club of

San Francisco, California, he has at all

times since the enactment of revenue acts

requiring payment of taxes on dues or mem-
bership fees, paid to social, athletic or sport-

ing clubs, paid the required tax to the Fed-

eral Government.

3—That at no time has he ever paid or been required

to pay to the Olympic Club, or any depart-

ment of said Club, any dues or membership

fees other than the regular monthly dues of

an active member of said Olympic Club, upon
which dues he has paid the required tax as

stated in Item 2 above.

4—That at no time has he ever been required to

pay, nor has he ever paid any dues, monthly

or otherwise, to the Golf Department of the

Ol3nnpic Club of San Francisco, California.

5—That the Golf Department of the Olympic Club

of San Francisco, California, is one of several

departments of said club, the regular operat-

ing expenses of this department being in-

cluded with the operating expenses of all

other departments of the club, and paid out

of the funds provided by the regular monthly
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dues received from all members of the Olym-

pic Club. [9]

Page 3

(Form 843)

Claim for Refund of Taxes Illegally Collected.

Frank J. Foran.

6—That the privileges of the Golf Department are

available to all members of the Olympic

Club of San Francisco, upon payment of

stipulated green fees.

7—That the Class "A" and Class ''C" privileges

referred to in Treasury Department letter

dated at Washington, D. C, January 19, 1927,

MT :M :MS entitled the holders of such privi-

leges to the facilities of the Golf Department

upon payment of green fees at a reduced

monthly rate, instead of the higher rate of

green fees required to be paid by members

of the Olympic Club, who do not hold these

privileges.

8—That the undersigned is a regular active mem-

ber of the Olympic Club of San Francisco

and has been since the creation of Class "A"
privileges, and still is, the holder of such a

privilege, and has regularly paid to said

Club the monthly green fees entitling him to

the use of the Club's golf courses.

9—That the Class "A" privilege held by the un-

dersigned may be disposed of by him at any

time without in any way affecting his member-

ship in the Olympic Club of San Francisco,

California, or his right to the privileges of the
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Golf Department of said club upon payment

of the stipulated green fees.

10—The statement in the Deputy Commissioner's

letter dated at Washington, D. C, January 19,

1927, symbols MT:M:MS: that "It appears

that the Golf Department of the Club is

known as "The Olympic Golf and Country

Club" and is a member of the Northern

California Golf Association" is incorrect.

The golf course and club house is designated

for departmental purposes, "The Country

Club" in contradistinction to the "City

Club," and the membership in the Northern

California Golf Association belongs to and is

in the name of "The Olympic Club of San

Francisco, California.
'

'

11—That the tax covered by this claim for refund

is based on the amount of monthly green

fees paid by the undersigned to the Olympic

Club of San Francisco, California during the

period stated on page one of this claim, form

843, through the application of Section 801

of the Revenue Act of 1921 and Section 501

of the Revenue Act of 1924, requiring the

payment of a tax assessed upon the amount

of dues paid to social^ athletic or sporting

clubs.

12—That the provisions of Title V of the Revenue

Acts of 1921 and 1924 do not provide for the

levying of a tax upon green fees, and inas-

much as the tax covered by this claim for

refund has been erroneously and illegally
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assessed against green fees, which are not

'*dues or membership fees" [10] within

Page 4

(Form 843)

Claim for Refund of Taxes Illegally Collected.

Frank J. Foran.

12—Continued

—

the provisions of Section 801 of the Revenue

Act of 1921 and Section 501 of the Revenue

Act of 1924, the collection of the aforesaid

tax was illegal and refund of the amount

paid totalling four dollars ($4.00) is due the

undersigned.

Signed—FRANK J. FORAN.
NOTE:—The above claim was duly sworn to be-

fore a Notary Public on or about July 14, 1927.

July 27, 1927.

Re—Claim for Refund of Tax Illegally Collected,

filed by Frank J. Foran, July 15, 1927, with

Collector of Internal Revenue, San Francisco,

California.

Amount $5.20

Dear Sir:

Your attention is directed to the above mentioned

claim for refund appearing on Page 66 Line O of

the March 1927 list, amount $5.20 paid May 18,

1927, forwarded by the Collector of Internal Rev-

enue San Francisco, California to Washington, D. C.

On page numbered 4 of the statement of particu-

lars of the claim, attached to form 843, a typo-

graphical error appears in the last line of item 12

which reads in part as follows: "Refund of the
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amount paid totaling Four Dollars ($4.00) is due

the undersigned;" this last line should read, "Re-

fund of the amount paid totaling Five and 20/100

Dollars ($5.20) is due the undersigned."

Your very truly,

(Signed) FRANK J. FORAN.
FJF:E.

CC—Collector of Internal Revenue, San Fran-

cisco, California.

Attention: Mr. O'Neil.

Room 114, Custom House.

To:
,

Commissioner of Internal Revenue.

Washington, D. C.

CC—Mr. Donald Craig.

[Endorsed] : Filed April 30, 1928. [11]

[Title of Court and Cause.]

ANSWER.

Comes now the defendant and by way of answer

to the complaint filed herein admits, denies and

alleges as follows:

I.

Admits the allegations contained in Paragraph I.

II.

Admits the allegations contained in Paragraph

II.

III.

Admits that the Olympic Club is an athletic or-
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ganization but denies that said club is an educa-

tional organization in the sense that it educates its

members in any subject other than athletics and

physical development.

Denies the allegations in the second paragraph

of Paragraph III for lack of information and/or

belief. [12]

Admits the allegations in the first sentence of

paragraph three of said Paragraph III.

Denies the last sentence in the third paragraph

of Paragraph III for lack of information and/or

belief ; alleges Class A, Class B and Class C privi-

leges are privileges extended to members of the

Golf Department of said Club.

Denies that the said Olympic Club has two homes

;

alleges that the "Country Club" is the headquar-

ters, meeting place and social center of the members

of the Golf Department of said Club.

IV.

Admits the allegations in the first paragraph of

Paragraph IV save and excepting the allegation

that the privileges of the '

' Country Club '

' have been

and still are enjoyed by all the members of the

Olympic Club and their families which defendant

denies; alleges that the golf privileges extended to

the members of the "Country Club" are not now

and never have been enjoyed by any of those mem-

bers of the Olympic Club who did not join the Golf

Department of said Olympic Club. Denies the

allegations in the two remaining paragraphs of

said Paragraph IV for lack of information and/or

belief.
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V.

Denies the allegations in Paragraph V for lack

of information and/or belief. Plaintiff is informed

and believes and upon such information and belief

alleges that [13] each owner of Class A and

Class C privileges in said Golf Department is

charged a monthly due for membership in the Golf

Department of said Club which is in addition to

the monthly due paid by said member for his mem-
bership in the Olympic Club.

VI.

Admits the allegations in Paragraph VI except-

ing the allegation that at no time has he been re-

quired to pay to the Oljonpic Club any dues or

membership fees other than the required monthly

dues of an active member of the said Olympic

Club, which defendant denies; alleges that the so-

called monthly green fees incident to plaintiff's

membership of Class A privilege is a monthly due

or membership fee within the meaning of Section

801 of the Internal Revenue Act of 1921, and its

cori^esponding section in the Revenue Acts enacted

subsequent thereto.

VII.

Admits the allegations in Paragraph VII except

the allegation in the last sentence thereof which de-

fendant denies.

VIII.

Admits that defendant assessed and levied upon

and collected from plaintiff on May 12, 1927, an

additional tax in the amount of $5.20 but denies

that he did so illegally and/or erroneously; alleges
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that said sum was legally and correctly assessed as

a tax upon the amount [14] of dues paid by

plaintiff as a holder of Class A privilege of said

Club; denies that said sum was assessed and col-

lected as a tax upon green fees paid.

WHEREFORE defendant prays that said com-

plaint be dismissed and that he have his costs of

suit herein incurred.

GEO. J. HATFIELD,
Attorney for Plaintiff. [15]

United States of America,

Northern District of California,

City and County of San Francisco,—ss.

Chellis M. Carpenter, being first duly sworn,

deposes and says that he is an Assistant United

States Attorney for the Northern District of Cali-

fornia and as such has charge of the foregoing

action for and on behalf of the United States Attor-

ney for said District, the attorney for defendant;

that the facts in the above-entitled action are within

the personal knowledge of affiant; that he has read

the foregoing answer and knows the contents thereof

and the same is true of his own knowledge except

as to the matters which are therein stated on his

information or belief, and as to those matters that

he believes it to be true; that the defendant is ab-

sent from the Southern Division of the Northern

District of California where affiant has his office

and for that reason affiant makes this verification

on defendant's behalf.

CHELLIS M. CARPENTER.
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Subscribed and sworn to before me this 16th day

of November, 1928.

A. C. AURICH,
Deputy Clerk, U. S. District Court, Northern Dis-

trict of California.

Service of the within answer by copy admitted

this 16th day of November, 1928.

WM. G. HUMPHREY,
Attorney for Pltf.

[Endorsed] : Filed Nov. 17, 1928. [16]

[Title of Court and Cause.]

AMENDMENTS TO PLAINTIFF'S COM-
PLAINT.

Plaintiff in the above-entitled case hereby files

the following amendments to his complaint, viz.:

1. Amend second paragraph of Paragraph III,

page 1, to read:

"The total membership of said Club at all times

herein mentioned is and was approximately 5,095.

Prior to July 3, 1925, said members were classified

as follows, to wit:

1. Active,

2. Charter,

3. Life,

4. Honorary,

5. Nonresident,

6. Courtesy,

7. Service,
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8. Athletic,

9. Nonresident athletic,

10. Honorary athletic,

11. Junior,

12. Juvenile,

1.3. Associate.

At all times since July 4, 1925, said members

have been and are classified as follows, to wit:

1. Active,

2. Life,

3. Honorary,

4. Associate,

5. Nonresident, [17]

6. Courtesy,

7. Service,

8. Contributing,

9. Nonresident contributing,

10. Honorary contributing,

11. Junior,

12. JuvenHe."

2. Amend Paragraph V, page 4, to read

:

*'A11 active, life, honorary and nonresident mem-
bers of The Olympic Club in good standing have

equal rights and privileges to all of said properties,

golf courses, club houses, and appurtenances, with

the owners of Class A or Class C privileges, except

that in return for the contributions, as above, the

holders of Class A or Class C privileges are charged

a monthly green fee for the unrestricted use of the

golf courses and may extend the courtesies of the

golf course to their guests, while all other Olym-

pians are charged a daily green fee whenever they
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use the courses and may not extend the courtesies

of the course to others."

WILLIAM F. HUMPHREY,
Attorneys for Plaintiff.

[Endorsed] : Filed Nov. 7, 1930. [18]

[Title of Court and Cause.]

FINDINGS OF FACT AND CONCLUSIONS
OF LAW.

The above-entitled cause came regularly on for

trial and hearing on the 7th day of November, 1930,

before the above-entitled court, sitting without a

jury, Honorable Harold Louderback, presiding,

jury being waived, Morgan J. Doyle and John P.

Davis appearing for plaintiff, and Geo. J. Hatfield,

United States Attorney, and Esther B. Phillips,

Assistant United States Attorney, appearing for

defendant, and trial being had and the cause hav-

ing been submitted to the court for decision, and

the court having considered the facts and the argu-

ments of counsel, does now make the following

FINDINGS OF FACT.

I.

The defendant is and was at all times mentioned

herein, the duly appointed, qualified and acting

collector of Internal Revenue at San Francisco,

California.

II.

Plaintiff is and was at all times mentioned

herein, an active member of The Olympic Club, a
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non-profit organization [19] duly incorporated

under the laws of the State of California, having

its principal place of business in the City and

County of San Francisco. He is and at all times

herein mentioned was, the owner of a certain right

or privilege granted to him by the Olympic Club,

commonly known and referred to in said Club as a

Class A Privilege, or a Class A Golf Privilege,

or a Class A Golf Membership.

III.

On May 12, 1927, the plaintiff paid to the defend-

ant under protest a tax in the sum of $5.20 which

had been assessed against him by the Commissioner

of Internal Revenue on account of pa^Tnents made

monthly by the plaintiff in his capacity as owner

of said Class A Privilege, to the Ohnnpic Club

during the period March to December, 1923, said

assessment being made by the Commissioner upon

the ground that such payments were membership

dues w^ithin the meaning of the applicable Revenue

Act and that a tax amounting to 10 per cent of

said dues was payable to the United States under

said Revenue Act.

IV.

Thereafter and within the time required by law

plaintiff filed claim with the Commissioner for

refund of said tax, upon the same grounds relied

on in this suit, to wit, that said monthly payments

made by plaintiff to the Olympic Club were not

membership dues owed by him to said Club but were

monthly greens fees or special fees paid by plaintiff

for special services rendered to him by said Club.
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This claim for refund was rejected by the Cominis-

sioner on or about December 20, 1927, and no refund

of said tax has ever been made. Plaintiff is and

at all times herein mentioned was the owner of

said claim for refund. [20]

V.

That in fact said monthly payments were neither

greens fees nor special fees for special services but

were fixed and regular payments required to be

paid by plaintiff and owed by plaintiff because

of his ownership of said Privilege and were neither

optional nor voluntary but constituted membership

dues. Said "Class A Privilege" was in fact a

class of membership in said Olympic Club and said

payments made by plaintiff were the dues of such

class of membership.

CONCLUSIONS OF LAW.
' From the foregoing facts the court finds that the

tax against the plaintiff was correctly assessed by

the Commissioner and that plaintiff is not entitled

to recover refund. Let judgment be entered for

defendant with his costs as may be taxed.

Aug. 14, 1931.

(Sgd.) HAROLD LOUDERBACK.

Received copy of within findings of fact this 5th

day of August, 1931.

HUMPHREY, SEARLS, DOYLE and

MacMILLAN.

[Endorsed] : Filed Aug. 14, 1931. [21]
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In the Southern Division of the United States

District Court for the Northern District of

California.

No. 18,156-L.

FRANK J. FORAN,
Plaintiff,

vs.

JOHN P. McLaughlin, Collector of Internal

Revenue,

Defendant.

JUDGMENT ON FINDINGS.

This cause having come on regularly for trial

on the 7th day of November, 1930, before the Court

sitting without a Jury, a Jury having been waived

by written stipulation filed; Morgan J. Doyle and

John P. Davis, Esquires, appearing as attorneys

for plaintiff, and Esther B. Phillips, Assistant

United States Attorney, appearing as attorney for

defendant and the trial having been proceeded with

and oral and documentary evidence on behalf of

the respective parties having been introduced and

closed, and the cause having been submitted to the

the Court for consideration and decision; and the

court after due deliberation having rendered its

decision and filed its findings, and ordered that judg-

ment be entered in favor of defendant and for costs

in accordance with said findings;

Now, therefore, by virtue of the law and by rea-

son of the findings aforesaid, it is considered by the
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Court that plaintiff take nothing by this action and

that defendant go hereof without day; and that

said defendant do have and recover of and from

said plaintiff his costs herein expended taxed at

$48.40.

Judgment entered this 14th day of August, 1931.

WALTER B. MALING,
Clerk. [22]

[Title of Court and Cause.]

STIPULATION AND ORDER EXTENDING
TIME TO AND INCLUDING DECEMBER
1, 1931, WITHIN WHICH TO PREPARE,

FILE AND SERVE PROPOSED BILL OF
EXCEPTIONS, ETC.

IT IS HEREBY STIPULATED by and be-

tween the parties to the above-entitled action that

the plaintiff may have to and including the 1st day

of Dec, 1931, within which to prepare, file and serve

his proposed bill of exceptions ; and

IT IS FURTHER STIPULATED AND
AGREED that the July, 1931, term of the above-

entitled court, within which the judgment therein

was entered and which is extended by and under

the terms of Rule 8 of the Rules of this court, be

extended to the end of the November, 1931, term of

said court.
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Dated, November 12, 1931.

GEO. J. HATFIELD,
ESTHER B. PHILLIPS,

Attorneys for Defendant.

MORGAN J. DOYLE,
JOHN P. DAVIS,
Attorneys for Plaintiff.

It is so ordered.

HAROLD LOUDERBACK,
United States District Judge.

[Endorsed] : Filed Nov. 13, 1931. [23]

[Title of Court and Cause.]

ENGROSSED BILL OF EXCEPTIONS.

BE IT REMEMBERED that on the seventh day

of November, 1930, the above-entitled cause came

on regularly before the Court, Honorable Harold

Louderback, District Judge, sitting without a jury,

a jury having been expressly waived by a stipulation

in wi'iting filed with the Clerk. Messrs. Morgan J.

Doyle and John Parks Davis appeared as attorneys

for plaintiff, and George J. Hatfield, United States

Attorney, and Esther B. Phillips, Assistant United

States Attorney, appeared as attorneys for defend-

ant. Thereupon the following proceedings were

had and taken:

An amendment to the complaint was offered by

plaintiff and allowed by the Court.
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TESTIMONY OF WILLIAM F. HUMPHREY,
FOR PLAINTIFF.

Plaintiff called WILLIAM F. HUMPHREY
who, being sworn, testified: [24]

Direct Examination.

I have been a member of The Olympic Club since

1897 or 1898. I am also a member of The Olympic

Club Board of Directors, of whom there are eleven.

I have been President of The Olympic Club for

about twenty-five years and still hold that office.

The Olympic Club is a non-profit corporation duly

organized and existing under the laws of California

in 1879. (Thereupon the following Articles of

Incorporation of The Olympic Club were received

in evidence as Plaintiff's Exhibit No. 1.)

PLAINTIFF'S EXHIBIT No. L

Said Articles are in part as follows:

"ARTICLES OF INCORPORATION
of

THE OLYMPIC CLUB.

This is to certify that the Association heretofore

known as the Olympic Club do hereby incorporate

themselves under the Laws of the State of Cali-

fornia.

FIRST.

That the name of the Corporation is THE
OLYMPIC CLUB.



30 Frank J. Foran vs.

SECOND.
That the purposes for which this corporation is

formed are to establish and maintain a gymnasium

and to establish social intercourse among its mem-
bers, and also to buy, sell, lease or mortgage all

such property both real or personal as may be

necessary to carry out the purposes of the Corpora-

tion.

THIRD.
That the place where its principal business is to

be transacted is the City and County of San Fran-

cisco, State of California.

Office of the County Clerk

of the City and County of San Francisco.

I, THOS. H. REYNOLDS, County Clerk of the

City and County of San Francisco, State of Cali-

fornia, and Clerk of the County Court thereof, do

hereby certify [25] the foregoing to be a full,

true and correct copy of the original Articles of

Incorporation of the 'Olympic Club' filed in my
office, on the 12th day of Feb., A. D. 1879.

WITNESS my hand and the seal of said Court

this 12th day of Feb., A. D. 1879.

(Seal) THOS. H. REYNOLDS,
Clerk.

By JERRY S. WHALEN,
Deputy Clerk.

(Endorsed) : Filed in the office of the Secretary

of State, the 13th day of February, A. D. 1879.

Thomas Beck, Secretary of State. By Wm. A.

Beck, Deputy. Record Book 32, Page 134."
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(Testimony of William F. Himiphrey.)

Mr. HUMPHREY.— (Resuming Narrative.) In

the year 1929 and just prior to the expiration of

the first fifty years of life of The Olympic Club,

a corporation, the term of existence was extended

in accordance with the laws of the State of Cali-

fornia.

Prior to 1918 The Olympic Club owned, and still

owns, real estate and a building on Post Street

near the corner of Mason Street, about 170-feet

frontage on Post Street. The facilities provided

for the members of The Olympic Club in the Post

Street Club House are a bathing department, swim-

ming tank, hot rooms, steam baths, barber-shop,

lounging-rooms, librarj^, gj^mnasium, grill, run-

ning-track, fencing-room, billiard and card-room,

squash court, and solarium. The Club has always

fostered athletics and its teams have competed in

all recognized amateur events and championships.

(Thereupon the following By-laws of The Olympic

Club, as they were from a date prior to 1918 up to

1925, were received in evidence as Plaintiff's Ex-

hibit No. 2.)
*

PLAINTIFF'S EXHIBIT No. 2. f'^

Said By-laws provide in part as follows:

"BY-LAWS OF
THE OLYMPIC CLUB.

ARTICLE L

Name.

This organization shall be known as THE OLYM-
PIC CLUB. [26]
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ARTICLE II.

Location.

The location and principal place of business of

THE OLYMPIC CLUB shall be in the City and

County of San Francisco, State of California.

ARTICLE IIL

Objects.

The objects of The Olympic Club shall be the

improvement, education and development of its

members physically and mentally, the promotion of

social intercourse, and the fostering of amateur

athletics.

ARTICLE IV.

Membership.

Section 1. The membership shall consist of

white males, and shall be divided into fourteen

classes, viz. : Active, Charter, Life, Honorary, Non-

resident, Courtesy, Service, Athletic, Non-resident

Athletic, Honorary Athletic, Junior, Juvenile,

Associate and Social. The first three classes alone

shall have representation and the right of holding

office, and having or acquiring an interest in Club

property; and none other shall be liable for Club

indebtedness or assessments.

Active Members.

Sec. 2. Active members shall be of the age of 21

years and over, and shall pay dues of not less than

six dollars ($6.00) per month, and shall be en-

titled to all rights and privileges. The initiation

fee shall be three hundred dollars ($300.00) which

may be increased, decreased or waived by the Board
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of Directors, but not until notice thereof has been

posted on the Club Bulletin Board for at least

ten (10) days. The number of active members

shall be limited to four thousand (4000) provided,

however, that this amendment shall not be effective

until the first day of June 1923 and then only after

notice has been posted as required by the provisions

of the By-laws of The Olympic Club.

Charter Members.

Sec. 3. Charter members are those identified

with the Club from its inception. They shall be

entitled to all the privileges of active membership

and exempt from payment of monthly dues; but

they shall be liable for their proportion of the

Club's indebtedness and assessments and for all

Club indebtedness incurred by them.

Life Members.

Sec. 4. Any active member after ten years of

continuous uninterrupted membership may, by the

affirmative vote of a majority of the Board of

Directors, [27] at a regular meeting of the

Directors, and on the payment of seven hundred

and fifty dollars (750.00), be elected a life member;

provided, however, that at no time shall there be

more than one hundred and seventy-five life mem-

bers. Life members shall be entitled to all the privi-

leges of active members and exempt from payment

of monthl}' dues; but they shall be liable for their

proportion of the Club indebtedness and assess-

ments and for all Club indebtedness incurred by

them.
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Honorary Members.

Sec. 5. Honorary members must be proposed in

the same manner as active members, but they shall

be elected only by resolution adopted by the unani-

mous vote of the full Board of Directors. No per-

son shall be elected an honorary member who has

not either achieved distinction through services of

signal merit to the ]3ublic or the Club, or become

eminent in science, literature or art.

Notice of the proposal of a person for honorary

membership shall be posted on the Club bulletin

for at least one week prior to election, of which

each member of the Board of Directors must receive

at least one week's notice.

Honorary members shall be entitled to all the

privileges of the Club, and shall be liable neither

for Club dues nor indebtedness, but they shall be

liable for all indebtedness to the Club incurred by

them.

Non-Resident Members.

Sec. 6. Persons residing more than one hundred

miles from San Francisco shall be eligible to Non-

resident membership and resident members chang-

ing their residence to a distance more than one

hundred miles from the City of San Francisco

may, upon application in writing, to the Board of

Directors, be transferred to Non-resident member-

ship. Absence from place of residence, on pleasure

or business, will not change the status of member-

ship. Maintenance of a place of abode within a

radius of one hundred miles of San Francisco for

four consecutive months, whether with or without
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the members of his family, and regardless of his

legal domicile, shall be conclusive evidence of resi-

dence. Non-resident members shall be proposed

and elected in the same manner as Active members.

The initiation fee shall be one hundred and fifty

dollars ($150.00), which may be increased or de-

creased at the pleasure of the Board of Directors,

and the dues, which may be increased or decreased

at the pleasure of the Board of Directors, shall be

thirty-five dollars ($35.00) per annum, payable in

advance. Non-resident members shall be entitled

to all the privileges of the Club, except as may be

restricted by the Board of Directors. [28]

Courtesy Members.

Sec. 7. Non-residents of the State of California

temporarily sojourning in the City and County

of San Francisco, may be elected courtesy mem-

bers of the Olympic Club on the written approval

of five or more directors, and on the payment, in

advance, of the sum of twenty-five dollars ($25.00).

They shall be entitled to all the privileges of the

Club, except the privilege of voting and the prop-

erty rights that attach to Active, Charter and Life

Membership; the term of membership shall be

limited to three (3) consecutive months, and may
be once renewed for an additional three (3)

consecutive months on the payment, in advance,

of an additional sum of twenty-five dollars ($25.00).

No person may enjoy the privileges of Courtesy

Membership more than once in two (2) years.

Application for such membership must be in



36 Frank J. Foran vs.

writing, but need be posted only for such limited

time as any five (5) directors may determine.

Junior Members.

Sec. 8. Any young man of good moral character

between the ages of sixteen and twenty-one years

may be elected a junior member by the Board of

Directors on the pajTuent of an initiation fee of

twenty-five dollars ($25.00). The dues of the

junior members shall be two dollars ($2.00) per

month, payable in advance on the first day of each

month. They shall be entitled to the privileges

of the Club, subject to such rules and restrictions

as may be made by the Board of Directors at w^hose

pleasure only their membership shall continue until

they have reached their twenty-first year.

Juvenile Members.

Sec. 9. Any boy of good moral character be-

tween the ages of eight and sixteen years may
be elected a juvenile member by the Board of

Directors on the payment of an initiation fee of

twenty dollars (|20.00). The dues of juvenile

members shall be one dollar and fifty cents ($1.50)

per month, paj^able in advance on the first day

of each and every month. Their membership

shall be on the same terms as that of junior mem-
bers, save that it shall terminate at the age of six-

teen years.

Athletic Members.

Sec. 10. xVthletic membership shall be restricted

to amateur athletes of eighteen years of age or

over, recommended by the Athletic Committee and

elected bv the Board of Directors. Athletic mem-
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bers shall, when requested by the Board of Di-

rectors, take part in any meet, entertainment or

competition given or sanctioned by the Club, and

their expenses shall be paid by the Club for par-

ticipating in such entertainment or competition,

and they shall enjoy such privileges as may be,

from time to time, granted by the Board of Di-

rectors. [29]

The dues of athletic members shall be two dol-

lars ($2.00) per month, and membership shall be for

a term of twelve consecutive months, or at the pleas-

ure of the Board of Directors only. All indebt-

edness incurred by athletic members shall be paid

weekly, on the Monday succeeding the week in

which the indebtedness was incurred.

Honorary Athletic Members.

Honorary athletic members will be proposed in

the same manner as active members, but they shall

be elected only by resolution adopted by the unani-

mous vote of the full Board of Directors. Honor-

ary athletic membership may only be conferred

upon Olympians who have distinguished themselves

in athletics and are no longer able to engage in

competition.

Notice of the proposal of a person for honorary

athletic membership shall be posted on the Club

bulletin for at least one (1) week prior to election,

of which each member of the Board of Directors

must receive at least one week's notice. Honorary

athletic members shall be entitled to all the privi-

leges of the Club, and shall be liable neither for Club

dues nor indebtedness, but they shall be liable for
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all indebtedness to the Club incurred by them, but

shall have no representation nor the right to hold

office nor to have or acquire an interest in the Club

property.

Non-Resident Athletic Members.

Sec. 12. Non-resident athletic membership shall

be restricted to amateur athletes of eighteen years

or over, residing outside the City and County of San

Francisco and recommended by the Athletic Com-

mittee.

Non-resident athletic membership shall be on the

same terms as that of athletic membership, save

that dues shall be five dollars ($5.00) per annum,

payable in advance.

Service Members.

Sec. 13. Officers of the regular Army and Navy

and regular Revenue Cutter service of the United

States of America, while in active service, or offi-

cers of the Consular service, residing or sojourning

in San Francisco, may be elected as service members

of the Club by the Board of Directors. They shall

be entitled to all the privileges of the Club, except as

restricted by the Board of Directors. Their dues

shall be $2.50 per month.

Associate Members.

Sec. 14. Persons proficient in art, letters, music

or the drama, after being duly proposed and sec-

onded in the manner provided for active members,

may be elected associate members by the Board of

Directors for a period not exceeding one year. This

[30] period may be extended by the Board of Di-

rectors from time to time for not more than one
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year at a time. Such associate members shall pay

no initiation fee, but shall pay such dues as may be

fixed by the Board of Directors. Associate mem-

bers shall not have the right of voting or holding

ofi&ce, and shall have no interest in the Club prop-

erty. The number of such members shall not at any

time exceed ten per cent of the regular active mem-

bership of the Club.

Sec. 15. Persons capable of taking part in Club

functions and entertainments, after being recom-

mended by the Entertainment Commissioner, may

be elected Social members by the Board of Direc-

tors for a period of one year. Such Social mem-

bers shall, when requested by the Entertainment

Commissioner, take part in any function or enter-

tainment given or sanctioned by the Club. Such

Social members shall pay no initiation fee, but shall

pay dues of $2.00 per month. Social members shall

not have the right of voting or holding office and

shall have no interest in Club property.

ARTICLE VI.

Non-resident Visitors.

Section 1. A member may personally introduce

any gentleman residing fifty miles or more from the

City and County of San Francisco by recording the

names of himself and guest in the visitors' book or

on the cards provided for that purpose and obtain-

ing the endorsement of one Director. To such vis-

itor the Secretary shall issue a visitor's card which

shall entitle the holder to all the privileges of the

Club for a period of fifteen days, which privilege
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may be once renewed. No member shall introduce

more than three visitors in any one month. A
charge of one dollar ($1.00) shall be made against

the member by whom such a visitor is introduced,

but no charge shall be made for the renewal of said

privilege. Members shall be responsible for the

conduct and indebtedness of guests so introduced

by them.

Resident Visitors.

Sec 2. A member may personally introduce any

gentleman residing in or within fifty miles of the

city by recording the names of himself and guest

in the visitors' book. The visitor shall be, for that

[31] visit, entitled to the privileges of the social

rooms only. No resident visitor shall be introduced

more than twice in twelve months, and members

introducing resident visitors shall be responsible

for their conduct and for any indebtedness that may
be incurred.

ARTICLE VII.

Government.

Section 1. The government and management of

the Club shall be vested in a Board of Directors

consisting of eleven voting members, including the

President, Vice-president, Secretary and Treasurer.

• •*•••••• •

Powers.

Sec. 5. A majority of the Board shall constitute

a quorum, and it shall have power:

1st. To prescribe and enforce rules not incon-

sistent with these By-laws, regulating Club affairs

and the conduct of members.
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4th. To do all other things necessary and proper

for the control, management and operation of the

Club and its property.

ARTICLE VIII.

Section 1. No application for membership shall

be received from any candidate for admission who

has not previously been invited to file such appli-

cation by the Board of Directors pursuant to a writ-

ten request for such invitation filed by two active

members of the Club in good standing. After such

invitation has been extended, the candidate for ad-

mission must be proposed in writing by a voting

member in good standing and seconded by another

voting member in good standing, to both of whom
such candidate for admission must be known per-

sonally. The name, residence and occupation of the

proposed candidate shall be stated on the written

proposal, and the proposal should be filed at the

office of the Secretary together with the admission

fee and one month's dues.

The Secretary shall cause the name of the can-

didate and the names of his proposer and seconder

to be posted on the bulletin board for a term of at

least ten (10) days, and shall furnish the Board

of Directors with such information as will inform

the Board of Directors of the qualifications of the

applicant. The name may be withdrawn by the

proposer or seconder at any time before the Board

of Directors acts thereon. No member of the Board

of Directors shall propose or second a candidate

for membership. [32J
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Sec. 2. The members of the Board of Directors

shall vote upon the candidate for membership either

by secret or open ballot, as they may determine.

The Secretary shall communicate to the proposer

and seconder the action taken on the application.

In case of election, the Secretary shall notify the

candidate; in case of rejection, the Secretary shall

notify the proposer and seconder and return to the

proper party the money which accompanied the ap-

plication. No rejected candidate shall be proposed

again within one (1) year from the date of his re-

jection.

Sec. 3. Action by the Board of Directors on all

candidates for membership shall be taken at the

second regular meeting in each month, on applicants

whose applications have been posted for at least

ten days and whose applications have been filed in

the office of the Secretary prior to the last day of

the preceding month. Each applicant elected shall

be notified to sign his name on the Book of By-laws,

and upon doing so he shall become an active member

of the Club, his membership dating from the first

day of the month of his election
;
provided, that said

election took place on or before the 15th day of said

month ; if after the 15th, the first day of the month

immediately following. Until he shall have signed

his name to the Book of By-laws and paid his ini-

tiation fee, he shall not be permitted to enjoy the

privileges of active membership.

Sec. 4. Newly elected members shall be posted

on the Club Bulletin or published in the "Olym-

pian" immediately after their election.
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ARTICLE IX.

Athletic Committee.

Section 1. At the first regular meeting of the

Board of Directors, or as soon thereafter as pos-

sible, the President shall appoint, subject to the ap-

proval of the Board, a committee to be known as the

Athletic Committee, consisting of nine active or

life members, two of whom shall be members of the

Board of Directors. Five members of this Commit-

tee shall constitute a quorum. The Committee shall

hold office for one year and until its successors shall

have been appointed. Vacancies in this Committee

shall be filled in the same manner as original ap-

pointments. The Board of Directors may at any

time remove any member of said Committee who,

in the judgment of the Board of Directors is not

properly attending to his duties.

Powers.

Sec. 2. Subject to the approval and control of

the Board of Directors, the Athletic Committee shall

have full charge of all Club events within and with-

out the Club premises, and all of all contests, meets,

entertainments and exhibitions held for the benefit

of [33] or under the auspices of the Club. Sub-

ject to the same approval, the Committee shall have

general supervision of all instructors of the Club,

the Club gymnasium, the handball courts and swim-

ming tank; also authority over the junior, juvenHe

and athletic members.
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ARTICLE X.

President.

Section 1. It shall be the duty of the President

to preside at all meetings of the Club and of the

Directors, to see that the By-laws and the Rules and

Regulations now or hereafter adopted are enforced,

and to report to the Board of Directors any infrac-

tion of same; to call such meetings as he is herein

required to call; to have a general supervision over

all affairs of the Club, and at the annual meetings to

make a general report of the affairs and concerns

of the Club. He shall be ex-ofjicio a member of all

standing and special committees, and shall sign all

checks and contracts.

Sec. 2. The President shall, at the commencement

of his term of office, appoint from the Board of

Finance Committee, House Committee, and such

other committees as the exigencies may require.

He shall be ex-officio a member of these commit-

tees, and shall have power to make changes therein

when in his opinion the best interest of the Club

may be subserved thereby.

ARTICLE XV.
Right and Duties of Members.

Section 1. One hundred members shall constitute

a quorum at any meeting of the Club.

Sec. 2. No proxies or cumulative voting shall be

allowed at any election or meeting of the Club, but

proxies may be used for voting on amendments to

the By-laws or ratification of amendments.

Sec. 3. Termination of membership for any cause
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whatsoever shall operate as, and be in full relin-

quishment of, all rights or title to or interests in the

property of the Club.

Sec. 4. A member shall be considered in good

standing only when he is not delinquent as herein-

after provided in Section 5 of this article.

Sec. 5. All dues shall be payable monthly in

advance on the first day of each month, together

with any indebtedness incurred during the previous

month. If within fifteen [34] days thereafter

payment of such dues and indebtedness has not been

made, then the member shall be notified in writing

of his delinquency, and if his delinquent account

is not paid within forty-eight hours after such writ-

ten notice has been mailed to him, his name shall be

posted on the bulletin board and if his account be

not paid within five days after such posting he shall

be deprived of all the privileges of membership

until his account shall have been settled. If any

member fail to liquidate his indebtedness within

thirty days after the mailing of notice, he shall be

expelled from the Club unless good reason be shown

to the Board of Directors why such action should

not be taken; and such further action as may be

deemed expedient shall be taken to recover the in-

debtedness due the Club. Personal notice shall be

deemed to have been given to any member when

notice is mailed to him at his last known address,

or left at his residence or place of business.

Reinstatement.

Sec. 6. Former members may be reinstated by

the Board of Directors, and in the discretion of the
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(Testimony of William F. Humphrey.)

Board, initiation fee may be waived in whole or in

part. [35]

Mr. HUMPHREY.—(Resmning Narrative.) In

connection with the activities of the Club, a corps

of instructors has been maintained to train the

members in various fields of sport.

Voting in the Club is limited to the Active, Life,

Honorary and Charter members. The total mem-
bership of the Club is approximately 5,000. There

were approximately five or six hundred fewer mem-
bers in 1923. The proportion of active members to

all the members has been substantially the same

since 1923—thirty-seven hundred to five hundred.

Nonresident membership consists of those otherwise

eligible to active membership, but who do not reside

within a radius of one hundred miles from San

Francisco.

Regarding the acquisition of country property

by The Olympic Club, in the year 1918 represen-

tatives of the Lakeside Golf Club approached me
and the other officers of the Olympic Club, urging

that the Club purchase the real estate, club house,

and leasehold of the Lakeside Golf Club. In order

to give the members of The Olympic Club an oppor-

tunity to determine whether or not they desired to

take on golf as an activity, the Lakeside Golf Club

proposed to lease the property to The Olympic

Club for two years without any charge other than

the operating expenses. This proposal was sent by

circular to the members of The Oljrmpic Club.

(Thereupon the following circular letter was re-

ceived in evidence as Plaintiff's Exhibit No. 3.)
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PLAINTIFF'S EXHIBIT No. 3.

''October 16, 1918.

Dear Sir:

After negotiations lasting through many months,

the directors reached an agreement under which

they believe it may be advisable to operate the

Lakeside Club's premises for the period of two

years as an experiment with a country club. A
copy of the proposed agreement under which posses-

sion will be surrendered to The Olympic Club is

annexed to this letter. [36]

By the terms of that agreement, The Olympic

Club is authorized to take possession of the Lake-

side Golf Club on the first of November, 1918, and

to enjoy the same for the period of two years from

that date without the payment of any rent, taxes,

assessments or insurance, or any charge except the

cost of maintaining the premises in such manner

as the directors of the Olympic Club may desire.

It gives The Olympic Club the option to purchase

all the assets of the Lakeside Country Club (in-

cluding four acres of land and the buildings thereon

and its leasehold estate) for the sum of $107,500.00,

payable in monthly installments of not less than

$500.00 each, beginning wih the first day of Novem-

ber, 1920, with interest on the deferred installments

at the rate of 3% per anniun.

Olympians have indulged in much discussion over

the probable acquisition of this property and it is

apparent from these discussions that the members
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do not fully understand the situation. It is not

and never has been the purpose of the directors to

acquire the premises exclusively for golf. If they

could not be used for other sports, the directors

might hesitate to recommend the acceptance of the

contract. In their judgment, a country home in

the City and County of San Francscio might prove

a valuable addition to the Club. Time and again,

members have urged the directors to acquire a

country home. Here is an opportunity to experi-

ment and not involve the Club if the experiment

is a failure. The Lakeside Club is admirably situ-

ated for a country club, and among its advantages

is water—one of its boundaries is the Pacific Ocean,

and another is Lake Merced. On its ocean side is

one of the best beaches for sea-bathing that can be

found in the northern part of the State, and as

soon as the new water supply for San Francisco is

secured, the Club in all probability will be granted

boating privileges on Lake Merced. In addition

there are splendid facilities for trap-shooting, and

twenty-five or more devotees of this sport, who

would make desirable members of The Olympic

Club, have signified their intention of seeking ad-

mission if trap-shooting is added to the Club's ac-

tivities. There are many attractive locations for

tennis and hand-ball courts. In short, within a

half hour's motor ride from The Olympic Club is

this country home, which may be operated in con-

junction with the Club at much less expense than

if operated as an independent organization. We
hope to arrange for a motor bus to connect with

the Municipal Railway Twin Peaks Tunnel line
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so that a member, for ten cents, may travel from

the Olympic Club to Lakeside in about thirty min-

utes.

The attractiveness of the proposition will be ap-

parent to anyone who views the property, but it

may be urged in opposition to its aquisition that

it is not wise in these troublous times for the Club

to take on a new activity, and some conservative

members even may wonder how such a property

may be maintained without taxing the members

or crippling some of the Club's present functions.

These objections have been considered. [37] The

opportunity would not be offered the Club if it

were not for the present world war. In normal

times it is quite certain that we would not have

the opportunity of experimenting with this place

for two years without being required to pay rent,

taxes, insurance, assessments or other charges ex-

cept such as might be incurred by the Club in en-

joying the same. The directors are not sure that

this addition will not prove a source of profit

rather than a loss. The golf and trap-shooting

will be profitable and the Club house will not be

operated at a loss.

It is not intended to charge the members of the

Club any initiation or dues. They may enjoy the

club house, hand-ball, tennis and swimming, with-

out any charge. A member will have the alterna-

tive of paying fifty cents green fee, or for $2.50 a

month he may play as often as he desires without

any green charge. The privileges of the golf
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course and club house may be extended to the mem-
bers' wives, sisters and daughters for the full

period of two years, on the payment of $100.00,

in such installments as may be agreed. For this

sum the women of a member's family may enjoy

the golf and club house features of the country

club and may play golf every day in the week

(with the exception of holidays, Saturday and Sun-

day) for the period of two years, without pajTnent

of a green fee. In other words, the sum of $100.00

will cover the initiation as well as two years' green

fees, and will allow the women to entertain their

friends at the country club house. Non-members

may be invited to play on the course by Olympians,

but must pay a green fee of $1.00. Courtesy cards

may be issued to non-residents on the pa^Tnent of

fifty cents for every card so issued, but the holder

of the card will be required to pay $1.00 green fee

for every game played. Trap-shooting privileges

will be extended to the members on the payment

of such charge as may be fixed by the committee

directing that activity.

The usual initiation fee in a golf club ranges

from $100.00 to $300.00, and the average monthly

dues are $6.00. Other athletic institutions have

taken over golf courses and have charged, in addi-

tion to the regular club dues, the usual dues

charged by golf clubs; consequently the proposi-

tion herewith submitted to the Olympians is excep-

tional and unique. The regular monthly dues of

$5.00 are less than the monthly dues of any golf

club, yet these dues entitle an Olympian to enjoy

not only the privileges of the present club house,
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but of the country club with golf and trap-shooting

and the other features.

After considering this matter carefully for some

time, the directors of The Olympic Club unani-

mously decided to recommend it to the considera-

tion of all Olympians, but inasmuch as it was add-

ing a new activity to the Club, deemed it wise to

let the final decision rest on the members' vote.

Accordingly, a vote by ballot will be taken at The

Olympic Club on Wednesday, the 23rd day of Oc-

tober, 1918, between the hours of ten [38] in the

morning and nine at night. It is hoped that every

member will consider the annexed agreement care-

fully and do his duty to the Club by recording his

vote at the appointed time. If the vote is favor-

able, it will bind the Club to maintain the premises

for a period of two years only. At the expiration

of a year and a half from the date possession is

granted to The Olympic Club, another vote of the

members will be had in order to determine whether

or not the property should be taken over at the

price named or the country club idea abandoned.

Please visit Lakeside and familiarize yourself

with the conditions there so that you may be fully

advised before casting your vote."

Plaintiff's Exhibit No. 4 was a form of ballot

submitted to the membership for voting upon the

proposed plan.

Mr. HUMPHREY.— (Resuming Narrative.)

This proposal received the practically unanimous

approval of the members who were so notified by a
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later circular. (Thereupon the following circular

letter was received in evidence as Plaintiff's Ex-

hibit No. 5.)

PLAINTIFF'S EXHIBIT No. 5.

October 29, 1918.

Dear Sir:

On Wednesday, October 23, 1918, the members

of the Olympic Club, by a vote of five hundred

and seventy-one (571) to sixteen (16), advised the

Board of Directors to accept the offer of the Lake-

side Golf Club to operate its Club House and Golf

Course for the period of two years, from the first

day of November, 1918, under the terms of the

agreement heretofore submitted for the considera-

tion of all Olympians. The members indicated

preference by such a large majority that the Direc-

tors accepted the advice of the members and exe-

cuted the contract. It is now incumbent on all

the members to avail themselves of all the privi-

leges offered in order to insure its successful and

profitable operation.

No Olympian will be required to pay initiation

or dues, but a charge will be made for Golf and

Trap Shooting. To meet the cost of maintaining

the premises in keeping with the dignity of the

Olympic Club, the Directors decided to create the

following classes: 'Active Golf,' 'Inactive Golf and

'Associate Golf. The first will include members

who elect to pay $2.50 a month for two years in

lieu of green fees. 'Inactive Golf will be limited
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to members who play golf occasionally and who

prefer to pay a green fee of fifty cents on each

occasion. 'Associate Golf provides for the women

of a member's family. On the payment of $100.00

the women of an Olympian's family may enjoy,

for the full period of the two years from the first

day of November, 1918, the privileges of the Club

House and the Golf Course without the [39] pay-

ment of any green fee. This payment may be made

in one or more installments, not exceeding four in

all provided that the total sum is paid on or before

the first day of July, 1919. The Golf Course will

be reserved exclusively for Oljmipians and their

male guests on Saturdays, Sundays and Holidays.

The Lakeside Golf Club House has 123 double

lockers and 139 single lockers. A charge of $1.00

a month will be made for a double locker and 50

cents a month for a single locker. Choice of lock-

ers will be determined by lot, to be drawn at The

Olympic Club on Wednesday, November 6th, 1918,

at 12:30 o'clock P. M. Those in the 'Active Golf

class shall have preference in the choice of lockers.

Dr. C. D. McGettingan, who has charge of the

Trap-shooting feature, will appoint a committee to

formulate rules governing the activity.

Please indicate on the enclosed card your desire

concerning the different privileges offered by our

Country Club.

Trusting that the new Club House will bring

pleasure to every Olympian, we are

Yours very truly,

THE OLYMPIC CLUB."
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Mr. HUMPHEEY. — (Resuming Narrative.)

The Olympic Club operated the Lakeside property

under the above lease and agreement and verbal

extensions thereof for about three and one-half

years. During this time, and in accordance with

the circular dated October 29, 1918, members of

The Olympic Club were permitted to enjoy the

golf course facilities. Members electing to be ac-

tive golfers paid monthly green fees of $2.50, and

those members electing to be inactive golfers paid

a daily fee of fifty cents.

Interest in golf increased, and on June 12th, 1922,

a circular was sent to the members of the Club re-

garding the acquisition of the Lakeside property.

(Thereupon the following circular letter was re-

ceived in evidence as Plaintiff's Exhibit No. 7.)

[40]

PLAINTIFF'S EXHIBIT No. 7.

"San Francisco, Cal., June 12, 1922.

OUR COUNTRY HOME PROBLEM AND ITS
SOLUTION.

In November, 1918, the directors of The Olympic

Club invited the members to express by secret bal-

lot their opinion as to whether or not it would be

advisable for the Club to enter into an agreement

with the Lakeside Golf Club whereby the former

was offered the privilege of purchasing the Lake-

side Club House and the four acres of land appur-

tenant thereto, together with various items of per-

sonal property, a leasehold estate with an unex-

pired term of sixteen years upon which a golf
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course of 18 holes was constructed, and represent-

ing in all an investment of over $225,000.00, for the

sum of $107,500, payable in successive monthly in-

stallments of $500.00 each with interest on the de-

ferred payments at the rate of 3% per annum.

By a vote that was practically unanimous (only

four votes being in the negative), the members ad-

vised the directors to execute the agreement, which

was accordingly done.

Although golf was an activity that had not been

previously encouraged by The Olympic Club, it was

not long before it was evident that an 18-hole golf

course was not adequate for the convenience of the

Olympians who had become faithful devotees of

this sport. It was not unusual to see more than

500 Olympians leave the first tee on any Saturday,

Sunday or Holiday. Gradually the course became

so crowded that a game at our country home was

not an unmixed pleasure. From this condition

sprung a demand for the acquisition in fee simple

of enough land in the neighborhood for the con-

struction of two golf courses of 18 holes each, also

tennis courts, handball courts and suitable con-

veniences at the bathing beach and a general ath-

letic field. It was argued that on several occasions

the Club had negotiated for a country place in lo-

calities remote from San Francisco, while here was

an opportunity to secure one with unexcelled con-

veniences and situated in a territory that was ideal

for golf and within twenty minutes from the City

Club House. In response to this demand, negotia-

tions for the acquisition of ample property resulted
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in an agreement by the Club to purchase 39.3 acres

from Amelia Webber for $28,492.50, or an average

price of 1730.50 per acre, and in an option to pur-

chase from the Spring Valley Water Company

321% acres of land for $350,000.00, or an average

price of $1,086.60 per acre. The Webber agree-

ment required the purchase price to be paid in

monthly installments of $300.00 each, the unpaid

installments bearing interest at 7% per annum.

The Club has paid $5,000.00 on account of the pro-

posed purchase from the Spring Valley Water

Company; $20,000.00 additional is to be paid July

1st, 1922 ; $25,000.00 additional [41] on or before

December 31st, 1922; $20,000.00 on or before De-

cember 1st, 1927, and $20,000.00 on or before the

31st day of every succeeding December until the

total purchase price is paid. Unpaid installments

bear interest at the rate of 6% per annum. The

Webber tract is the only property the Club is obli-

gated to purchase, and there remains unpaid on

the purchase price $18,850.00 and two installments

of the Twin Peaks Tunnel Assessment. Unless

this problem is solved as herein proposed, this

property will be purchased from the Club at the

same price the Club paid, and in this way the Club

is protected against any loss.

The purchase of the total of 364.8 acres presents

the problem of financing the pa}Tnent of the total

purchase price in the sum of $485,992.50, upon

which the present unpaid balance is $471,350.00.

This Problem Must and Will be Solved in

Such a Manner that the Club's Treasury will
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not only Remain Unembarrassed, but will be

Actually Enriched.

The Solution. In the world of sports, golf holds

a most prominent place. It was added to the Club's

activities less than three years ago, and in this

short time has become of primary importance.

Every month during the past year over one-third

of the total membership enjoyed the pleasures of

the golf course and more than forty per cent availed

themselves of the golf course and country home.

Over ninety per cent of the members elected dur-

ing the last three years were attracted to member-

ship by golf. The Olympic Club intends to main-

tain, encourage and adhere with all its enthusiasm

to those branches of amateur athletics upon which

its history is based, and from which so many of its

members derived health-giving exercise and pleas-

ure; notably boxing, swimming, handball, tennis,

wrestling, fencing and kindred activities; but an

athletic institution like an individual must go for-

ward or backward; it cannot remain stationary.

Every prominent amateur athletic club today en-

courages golf. The Olympic Club, proud of its posi-

tion, and with a vision to the future, has given golf

an important place. The spirit of Olympia built our

magnificent club house at a cost of approximately

$500,000.00 when the membership was approxi-

mately 650 and the financial statement disclosed a

deficit of about $750,000.00. Today its member-

ship is in excess of 4,700 and its net worth approxi-

mately $600,000.00. The success of the proposed

plan will bring at least $500,000.00 of assets to the
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Club without embarrassing its treasury or credit.

Its success only requires the cooperation of less

than 20% of the Club's total membership.

The Plan. All Olympians may enjoy the privi-

lege of the Country Club without the payment of

any additional dues and, under the conditions

herein set forth, all may have the privilege of the

two golf courses to be [42] constructed. To

finance the purchase of the property, the construc-

tion of the two golf courses and improvements to

the club house, it is planned to create a class to be

known as 'Contributing Members,' which class will

be limited to 850 Olympians. Within the limita-

tion above mentioned, any Olympian may become a

contributing member by

(a) Agreeing to pay $300.00 in 30 successive

monthly installments of $10.00 each, be-

ginning July 1, 1922;

—OR—
(b) Paying $275.00 on or before July 1, 1922.

A contributing member shall be privileged to

play golf as often as he desires for a monthly

green fee of $4.00 and without the payment of any

fee to nominate to the Woman's Golfing Annex

one relative who will have the privilege of both

golf courses for a monthly green fee of $2.00, and

may nominate to the Woman's Golfing Annex addi-

tional relatives on the payment of $50.00 for each

additional nominee. Every contributing member

may extend the privilege of the golf courses to visi-

tors (non-members of The Olympic Club residing
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within fifty miles of San Francisco) on the pay-

ment of $3.00 green fees on week days and $4.00

green fees on Saturdays, Sundays and holidays.

Any time after July 1, 1924, providing the con-

tribution is fully paid, any contributing member

may transfer the rights acquired by such member-

ship to any Olympian for not less than $300.00,

fifty per cent of the amount for which such mem-

bership is sold to be paid to The Olympic Club.

These rights will be extremely valuable in two or

three years. Similar rights in clubs organized for

golf exclusively, purchased within the last three

years, are now selling at five times their purchase

price. Generally speaking, the average entrance

fee into a golf club, without the right to transfer

the membership, is over $500.00, and the average

monthly dues exceed $7.50. By the proposed plan

there is no initiation fee, as no new membership is

created, but every contributor will have the right

to sell the rights acquired by his contribution to an

Olympian and retain half of the proceeds of the

sale. The maximum monthly green fees are less

than half of the ordinary dues charged by clubs

organized exclusively for golf.

Olympians who do not become contributing mem-

bers will be required to pay a green fee of $2.50

on week days and $3.00 on Saturdays, Sundays and

Holidays, and visitors enjoying the golf courses as

a guest of such Olympians will be required to pay

a green fee of $4.00 on week days and $5.00 on



60 Frank J. Foran vs.

Saturdays, Sundays and holidays. The Board of

Directors of the Club reserves the right to change

the amounts required to be paid as green fees, and

feels confident that any revision will be downward

rather than upward. [43]

As the contributing membership is limited to 850,

those who do not obligate themselves in writing

before August 1, 1922, to make a contribution in

either of the above amounts will, if they agree to

contribute during the month of August, be required

to pay $350.00 in installments, or $300.00 in cash,

and every 30 days thereafter there will be a like

increase of |50.00.

Some may desire to donate to the 'Country Club

Fund' without being obligated to pay monthly green

fees. All such donations will be gratefully received,

and while the donor will not be included among the

limited 850 contributing members, he will be listed

among the Country Club's loyal patrons. Sign the

contribution card or send your check. The Olympic

Club must avail itself of this excellent opportunity

to add to its many activities a country home and

two championship golf courses.

Boosters' Dinner. Although no official announce-

ment of this plan has been made, over 200 have

signed as contributing members. To receive re-

ports and to explain any details omitted from this

letter, tjiere will be a dinner in the Club's gym-

nasium on Monday evening, June 19th, 1922 at 7

o 'clock. The real Olympian spirit will prevail. By
the consummation of the proposed plan the mem-
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bers who are interested in golf will present to The

Olympic Club this valuable property without tax-

ing its treasury.

At the dinner, every Olympian who has signed a

card as a contributing member prior to that date

will have an opportunity of securing a contributing

membership free. One such membership will be

raffled. Only Olympians who have signed as con-

tributing members before 7 o'clock on the evening

of June 19th, 1922, will be given a chance to win

this membership.

Whether or not you play Golf, attend this dinner,

become a contributor so that the Club may own its

own country home and keep its pre-eminent posi-

tion in the athletic world. With the proceeds real-

ized from the execution of this plan the Club will

have two of the finest golf courses in the West.

The proposed courses have been designed and ap-

proved by the best golf experts. Additions to the

Club house will be built to provide every conve-

nience for golfers and the finest appointments for

women. Gradually, with funds secured from other

sources, tennis courts, handball courts and splendid

conveniences for the bathing beach and general ath-

letic field will be constructed. With its successful

consummation, The Oljrmpic Club will hold its posi-

tion as one of the leading athletic clubs of the world.

Very truly yours,

THE OLYMPIC CLUB,
By FRANK J. FORAN,

Secretary." [44]
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Mr. HUMPHREY.— (Resuming Narrative.)

The banquet mentioned in the foregoing circular

was held to discuss the proposed acquisition. Many
subscription or contribution cards were signed by

the members present. Subsequently a letter was

sent to the Club members regarding the discussion

at the banquet. (Thereupon the following circular

was received in evidence as Plaintiff's Exhibit

No. 8.)

PLAINTIFF'S EXHIBIT No. 8.

''June 20, 1922.

To the Members of The Olympic Club:

On the fifteenth instant the Club issued a circular

letter dated the twelfth of the current month, in-

forming members of the proposed plan for financing

the purchase of three hundred and sixty-four and

eight-tenths acres of land, including the present

Golf Course, for the construction of two eighteen-

hole golf links, improvements and additions to the

Club, and inviting all Olympians to attend a dinner

in the Club's gymnasium on the evening of the

nineteenth instant, when the details of the plan

would be unfolded.

The members who attended this dinner were en-

thusiastically in favor of the project. By the plan,

Contributing Memberships were limited to the first

eight hundred and fifty members making the pre-

scribed capital contribution. During the dinner it

was announced that over five hundred and sixty-

five Olympians had signed contribution cards and it
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was quite evident the maximum number would be

signed before the dinner ended. But the Directors

concluded that the members who, for various rea-

sons, may not have known the details of the pro-

posed plan should not be denied the privileges of

* Contributing Members.' Accordingly a limited

number of such rights were reserved for Olympians

who file applications therefor before noon of Mon-

day, June 26, 1922, when a drawing for a 'free'

membership will take place in the Club's gym-

nasium.

The plan is a comprehensive one and includes

eight classes designated respectively as A-B-
C-D-E-F-G-H.

Contributing Members A. Limited to eight hun-

dred and fifty (850). Any Olympian may avail

himself of the privileges of this class by obligating

himself to pay $300 in thirty successive monthly

installments of $10.00 each, first installment payable

on or before July 1, 1922, or, by paying $275 in

cash on or before the end of the current month.

MEMBERS of this class may enjoy the golf links

as often as they desire for a monthly green fee of

$4.00, and, without further cost, may nominate a

relative for membership in the Woman's Annex,

who may have the privileges of the courses for

[45] a monthly green fee of $2.00. At the mem-

ber's option, additional relatives may be nominated

for membership in the Woman's Annex for a con-

tribution of $50.00 for each additional relative and

a monthly green fee of $2.00.

Country Club Patrons B. Membership in this
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class may be obtained by any Olympian upon the

payment in cash of $275.00 before July 1, 1922, or

$300.00 in thirty successive monthly installments of

$10.00 each, beginning July 1, 1922. This class is

designed to cover members who do not play golf,

but who desire to aid the Club secure a country

home and golf courses. Any one included in this

classification on notice to the Club may be trans-

ferred to Class A, and upon such transfer will be

required to pay a monthly green fee of $4.00. Mem-

bers of this class will have the same rights and

privileges as members of Class A.

Non-residents C. Olympians residing more than

fifty (50) miles from San Francisco, on the pay-

ment of $275.00 in cash or of $300.00 in installments

as above provided and $2.00 a month green fee, may
enjoy the same privileges as members of Classes

A and B. The actual domicile and not his technical

residence will detennine a member's eligibility.

All other Olympians D. Any member of The

Olympic Club who may not avail himself of the

privileges granted by Class A, B or C may, never-

theless, enjoy the privileges of the Golf Links upon

the payment of a green fee of $3.00 on Saturdays,

Sundays and Holidays and $2.50 on other days.

Junior Olympians E. Junior members of The

Olympic Club will be allowed to use the Golf Links

at certain hours, under terms and conditions to be

prescribed by the Board of Directors.

Women's Annex F. Any member of Class A, B
or C may nominate to this Annex one relative,

without any additional contribution and as many
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more as he desires on contributing to the capital

account $50.00 for each additional nominee. The

Olympian making the nominations will be required

to pay a monthly green fee of $2.00 for such

nominee from the date of her election to member-

ship in the Annex, and for this sum the nominees

will be entitled to the privileges of the links under

conditions prescribed by the Board of Directors.

Visitors G. Non-members of The Olympic Club

residing within fifty (50) miles of San Francisco may
enjoy the privileges of the courses on being intro-

duced in the usual way by any Olympian, but if

introduced by a member of Class A, B or C, the

green fees will be $4.00 on Saturdays, Sundays and

Holidays and $3.00 on other days, and $5.00 on

Saturdays, Sundays and Holidays, and $4.00 on

other days if introduced by any other Olympian.

Guests H. Any non-member of The Olympic

Club [46] residing more than fifty (50) miles

from San Francisco, enjoying its privileges by vir-

tue of a card issued by The Olympic Club, may
enjoy the privileges of the Country Club and Golf

Courses by paying the same green fees required

to be paid by Olympians who are not members of

Class A, B or C.

As all payments made by members of Classes A,

B and C are contributions to the capital account

for the purchase and improvement of the Lakeside

property, members of any of these classes, at any

time after the first of July, 1924, and when their

contributions have been paid in full, may sell to

any other Olympian the rights and privileges
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granted them by reason of such membership, for

not less than $300.00, by paying to The Olympic

Club one-half of the proceeds of such sale.

The Directors of The OljTiipic Club desire that

every Ohonpian be given an opportunity to enjoy

the rights and privileges of one of the above classes

and therefore reserved a limited number of rights

for OlymiDians who have not already responded to

the circular letter of June 12, 1922. As the number

is restricted, the Directors desire to impress upon

every Olympian, who wishes to avail himself of the

opportunity offered, the necessity of subscribing

without delay, as they confidently expect that the

limitation fixed for these classes will be reached

shortly.

Subscription cards may be obtained upon appli-

cation at the Club Office.

Please consider the matter carefully now so

there may be no regrets later.

Yours very truly,

THE OLYMPIC CLUB,
By FRANK J. FORAN,

Secretary."

Mr. HUMPHREY.— (Resuming Narrative.)

At the end of the trial period and about the 15th

day of September, 1922, The Olympic Club pur-

chased the Lakeside Golf Club property for ap-

proximately $110,000.00. Golf had become so

popular that it was necessary to acquire more prop-

erty. Accordingly approximately 400 acres were

purchased. This was in addition to the property
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purchased from Lakeside Golf Club. A new

Club House, swimming pool and caddy house were

built on the country property, and two new golf

courses were laid out. The investment in said

country property approximates [47] $2,000,-

000.00. The total value of the City property men-

tioned above is in excess of $1,600,000.00.

In the course of the negotiations of these Class

*'A" privileges, and subsequent to their creation,

other communications were sent to the Club. The

whole matter was one of evolution, and improve-

ments and changes in the privileges were granted

constantly. Communications were sent to mem-
bers as changes occurred. The following docu-

ments were communications sent by the Club to the

membership upon various matters:

A notice to membership, setting forth a resolu-

tion adopted by the Golf Committee on or about

May, 1923, was offered in evidence as Exhibit No.

9. This notice read as follows

:

PLAINTIFF'S EXHIBIT No. 9.

''NOTICE.

At a recent meeting of the Golf Committee the

following resolution was unanimously adopted:

'RESOLVED, that any eligible Olympian

desiring "Class A, B or C privileges of the

Country Club" on and after the first day of

July, 1923, will be required to contribute the

sum of $750.00; on and after the fifteenth day

of August, 1923, members desiring such privi-
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leges will be required to contribute the sum of

$1000.00, payable as follows:

$250.00 cash and the balance in monthly in-

stallments of $35.00 each, payable on the first

day of each and every succeeding month.

Prior to July 1st, 1923, the required contri-

bution will be $450.00 in cash or $500.00 in the

following installments: $150.00 cash and the

balance in equal monthly installments of $20.00

each.

'

This resolution was approved by the Board of

directors and is now in full force and effect.

As there are only a limited number of vacancies,

members desiring to avail themselves thereof, should

make application immediately, as when the limit

is reached no further applications will be consid-

ered except as a vacancy may occur.

FRANK J. FORAN,
Secretary." [48]

A letter dated January 15, 1925, from Mr. Foran,

the Secretary of the Olympic Club, to the members

advising the members of the creation of a women's

country club section and of the privileges that

might be enjoyed by women members of the family

of club members. This letter was marked Plain-

tiff's Exhibit No. 10, and was as follows:

PLAINTIFF'S EXHIBIT No. 10.

"January 15th, 1925.

To Members of The Olympic Club:

Gentlemen

:

On January 1st, 1925, there was created a
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Women's Country Club Section of The Olympic

Club. Prior to that time there existed a Women's

Golf Section to which any Olympian who enjoyed

Class 'A' privileges might nominate his mother,

wife, daughter, or sister (if a member of his im-

mediate family) and the monthly dues of this sec-

tion have been fixed at $3.00.

The Directors realized that an Olympian who

had not secured these privileges might desire to

have his mother, wife, daughter or sister (if a mem-

ber of his immediate family) enjoy all the privi-

leges of the Country Club other than the Golf

Courses. At the present time no woman, except

a member of the Women's Golf Section, is entitled

to visit the Country Club and enjoy any of its privi-

leges unless actually accompanied by an Olympian

and the creation of the Women's Country Club

Section will open all facilities of the Country Club

and the new Club House to members of that Sec-

tion as freely as they may be enjoyed by members

of the Women's Golf Section. Members of this

Section will be entitled to have all the privileges

of the Club House, including the right to hold card

parties, luncheons, teas, dinners and other social

functions and evidence their indebtedness by sign-

ing cards in the same manner as a member of The

Olympic Club. All indebtedness incurred by a

member of this Section will be charged to the Pro-

poser and the membership will be limited to the

term of the Proposer's membership in The Olympic

Club.

The tennis courts and other appointments now
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contemplated will be open to them. The dues for

members, of this Section will be $1.00 per month

and we are herewith enclosing two applications for

membership therein. As the new Club House will

have excellent appointments for all social functions,

it is considered that the creation of this Section

will be of great convenience to Olympians and the

members of their families. [49]

The Proposer must be an Olympian (other than

Athletic or Social) but need not be a holder of

Class 'A' golf privileges. Upon election to mem-

bership in the Women's Country Club Section, the

applicant will be entitled to all the privileges of

the Country Club and the new Club House, with

the exception of Golf.

Remember, any Olympian (other than Athletic

or Social) may secure these privileges for his

mother, wife, daughter or sister (if a member of

his immediate family) for the nominal sum of $1.00

per month. The number that a member may pro-

pose for membership in the Women's Country Club

Section of The Olympic Golf and Country Club,

under the above qualifications, is unlimited.

Respectfully,

FRANK J. FORAN,
Secretary.

A letter to the membership signed by the Sec-

retary, Mr. Foran, dated January 15, 1925, calling

the attention of the membership to the plan adopted

in 1922 creating Class A, B and C privileges. This
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letter was marked Plaintiff's Exhibit No. 11, and

read as follows:

PLAINTIFF'S EXHIBIT No. 11.

''January 15th, 1925.

Dear Sir:

On June 20th, 1922, a circular letter was issued

to the members of The Olympic Club informing

them of the plan to create 'A', 'B' and 'C privi-

leges at the new Country Club and stating that

the enjoyment of 'A' privileges would be limited

to eight hundred and fifty (850) Olympians. But

it also announced that 'B' privileges would be un-

limited and anyone enjoying such rights, could as

a matter of right, at any time, exchange them for

'A' privileges, and on the completion of such ex-

change would enjoy 'A' privileges as fully and com-

pletely as any original holder.

It has recently been urged, however, that in cer-

tain particulars the letter was ambiguous and that

some Olympians understood that no more than

eight hundred and fifty (850) Olympians could

be entitled to 'A' privileges at any one period,

while others who purchased 'B' rights insist that

as a matter of course they may succeed at any time

to 'A' privileges irrespective of the number enjoy-

ing them.

As the alleged ambiguity might easily justify

either interpretation, the Board of Directors of

The Olympic Club, in an effort to do justice to all,

deem advisable at this time to set at rest forever

all discussion on this subject by revoking all



72 Frank J. Foran vs.

'B'-l and 'B'-2 privileges as of July 1st, 1925,

under the conditions hereinafter set forth. [50]

All Olympians enjoying 'B'-l or 'B'-2 privileges

are hereby invited to convert these privileges into

'A' on or before July 1st, 1925, and all v^ho are

unv^illing to accept this invitation will be refunded

their contributions in monthly installments begin-

ning July 1st, 1925 with interest at the rate of five

per cent per annum. On the conversion of Class

'B'-l or 'B'-2 privileges into *A' the latter privi-

leges must be enjoyed for a period of at least one

year before a sale may be made. After that period

these converted rights will have the same high

value as original 'A' privileges and may be sold

in the same way.

In making this announcement the Board of Di-

rectors appreciate the generous and loyal spirit

that prompted Olympians to contribute for 'B'-l

or 'B'-2 rights. These privileges were intended

for members who did not care for golf but who

were prompted by their loyalty to the Club to con-

tribute in order that The Olympic Club might

acquire a country home and golf courses, and the

Directors, therefore, feel that such contributors

will not complain of this decision, especially as it

increases the value of these rights. Olympians who

have Class 'A' privileges may offer no reasonable

objection to this plan, as their rights are now
salable for a sum greatly in excess of the amount

of their original contribution.

The Board of Directors will be deeply gratified

if all enjoying 'B'-l or 'B'-2 privileges convert
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these rights into 'A'. It may be urged that such

conversion will tend to crowd the golf course and

limit the enjoyment of others. While it must not

be taken as a commitment that other golf courses

will be provided, yet, if a sufficient number of

Olympians insist on golf privileges as to demand
the acquisition of other property for that purpose,

the Directors will be compelled to meec^ the de-

mand, just as they are preparing to give better

and greater facilities and conveniences in other

department of the Club.

The Directors probably would not submit this

letter at this time if it were not absolutely neces-

sary to determine accurately the number of con-

tributing members in the golfing section and all

sources of income from the Country Club, as the

approaching completion of the club-house requires

a plan for its operation.

In order to insure the best service, and in re-

sponse to the request of those enjoying Class *A'

privileges, the Directors decided to fix the monthly

green fees, beginning May 1st, 1925, as follows:

Class 'A' $6.00 month

Class 'C 3.00 **

Women's Golfing Section 3.00 "

Olympians not members of any of above

classes may enjoy privileges of golf

course on week days only paying daily

green fee $3.00

Guests (guests of Class 'A' members only) are

entitled to privileges of golf course for green fees

as follows: [51]
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Week days $3.00

Saturday, Sunday, Holidays 4.00

It is the policy of the Club for the present to

redeem for the Club's treasury all golf privileges

which members may offer for sale until all the

unissued Class 'A' privileges, originally author-

ized, are sold by the Club. When the other privi-

leges are so redeemed they will be retired and

listed as assets but will not be resold or reissued

unless required by changed conditions.

Yours very truly,

FRANK J. FORAN,
Secretary."

Under date of May 11, 1925, a letter went from

the Secretary of the Olympic Club to the member-

ship concerning the necessary action to be taken

to convert a Class B privilege. This letter was

marked Plaintiff's Exhibit No. 12 and read as

follows

:

PLAINTIFF'S EXHIBIT No. 12.

"May 11, 1925.

Dear Sir:

—

On January 15, 1925, all Olympians holding

Class 'B' memberships were invited to transfer

from Class *B' to Class 'A' on or before July 1,

1925, as such privileges will be cancelled automati-

cally on the 30th day of June of the current year,

and any holder of Class 'B' privileges who fails

to accept the above invitation will have returned

to him in the installments in which the purchase

price of these privileges were paid the amount of
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his contribution with interest at the rate of five

percent per annum until paid.

We have not received your authorization to ex-

change your Class 'B' privileges for Class 'A'

privileges, and as only sixty days remain within

which time you may exercise this right we are

taking this means of reminding you that such

transfer cannot be made without application on

your part. Application may be made now effective

any time up to and including June 30th, 1925.

Yours very truly,

Secretary."

Under date of May 29, 1925, a letter went from

the Secretary to the membership, entitled, "Final

Notice," urging [52] the holders of Class B
privileges to convert these privileges into Class A
privileges. This notice was introduced in evidence

as Plaintiff's Exhibit No. 13 and read as follows:

PLAINTIFF'S EXHIBIT No. 13.

"FINAL NOTICE
May 29th, 1925.

Dear Sir

:

As you have been previously notified, all Class

'B' Golf privileges must be converted into those

of Class 'A' on or before June 30th, 1925. All

Class *B' Golf privileges will automatically termi-

nate and end on that date. After the first day of

July, 1925, no Class 'A' privileges will be created

in excess of those which have been granted prior

to that date, and those which may have been pur-
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chased by the Club and which are, or will be, a

part of the Club's assets.

Of the three hundred and thirty Class 'B' privi-

leges originally created a large majority have

already been converted into those of Class 'A.'

As the latter are extremely valuable and increasing

in value, the Directors desire to notify you again

of your right to convert the privileges now en-

joyed by you into those of Class 'A' as well as the

time within which you must exercise this right.

Should you prefer not to make this conversion, the

amount paid for your Class 'B' privileges will be

returned in the same installments in which pay-

ments were made.

We strongly advise you to take advantage of

this right to transfer your Class 'B' Golf Privi-

leges into those of Class 'A'.

Yours respectfully,

Secretary." [53]

A communication from The Olympic Club to its

members dated November 16, 1925, was marked

Plaintiff's Exhibit No. 14 and read as follows:

PLAINTIFF'S EXHIBIT No. 14.

"San Francisco, November 16, 1925.

Dear Sir:

The total number of Class "A" Privileges issued

and now outstanding is twelve hundred and fifty

(1250) and this maximum may never be increased

without the consent of the holders. The Club owns

a limited number purchased by it from time to
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time, to maintain an established value for those

outstanding.

It was a condition precedent to the issuance of

these Privileges that on every transfer or re-sale,

a transfer fee equal to fifty per cent. (50%) of

the re-sale price should be paid into the treasury

of the Club. During the past year some have been

issued for $1,000.00. These high values suggested

many problems for solution by the Board of Di-

rectors. Some Olympians urged that the transfer

fee on the re-sale of Privileges originally issued

for $1,000.00 or more, should not exceed twenty

per cent. (20%) of the re-sale price. Others urged

that some concession in price should be made to

the younger members of the Club who may desire

to enjoy golf. Then it was recommended that the

Club issue and sell to members between the ages

of twenty-one and thirty years, Class 'A' Privi-

leges, the enjoyment of which would be restricted

to the terms of the holders' membership in the

Club without the right of transfer or re-sale. It

was also pointed out that it would be a great

hardship to such young men to require the pay-

ment of more than $500.00 therefor.

The Golf Committee joined in the above recom-

mendations and after mature consideration the

Board of Directors concluded to adopt the same.

Accordingly, some of the Privileges now owned

by the Club will be converted into 'Eestricted

Privileges' that may be enjoyed by the purchaser

only during his membership in The Olympic

Club. They may not be transferred nor sold, and
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when terminated, in any manner whatsoever, may
never be revived. Consequently, every such Privi-

lege sold will reduce the number which will enjoy

the equity of transfer and sale, when necessarily

their value will be increased. The Board of Di-

rectors also agreed that on the re-sale of any

Privilege, heretofore issued or to be issued here-

after, for a price of $1,000.00 or more, a charge

of twenty per cent. (20%) of the re-sale price

would be made instead of the existing fifty per

cent. (50%) as required on all other transfers.

Subject to the above conditions the Board of

Directors offers for sale Class 'A' Privileges, on

the following terms: [54]

(a) Unrestricted 'Class "A" Privileges,' such

as are now outstanding, for the sum of $1,000.00,

payable in cash, or $100.00 at the time the sub-

scription is received and the balance in eighteen

consecutive equal monthly installments, with interest

at the rate of six per cent. (6%) per annum. No

re-sale may be made by any subscriber until after

the total purchase price has been paid, and on

such sale a transfer fee of twenty per cent. (20%)

of the actual re-sale price, instead of fifty per cent.

(50%), wiU be charged. If the subscriber's mem-

bership in The Olympic Club terminates for any

reason, prior to the final payment of the subscrip-

tion, the payments theretofore made will be for-

feited to The Olympic Club unless within thirty

days after the termination of such membership

the balance is paid.

(b) Restricted 'Class "A" Privileges' to be
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enjoyed by the holder only during his membership

in The Olympic Club, for the sum of $500.00,

payable in cash, or $100.00 at the time the sub-

scription is received and the balance in eighteen

consecutive equal monthly installments with interest

at the rate of six per cent. (6%) per annum.

These 'Restricted Privileges' may be purchased

only by active members of The Olympic Club,

who, at the time of the purchase, have not reached

the age of thirty years.

Certificates will not issue until the final pay-

ment of the subscription; but the subscriber may

enjoy the Privileges from the day his application

is accepted. This is an opportunity for all

Olympians who desire to obtain Golf Privileges

by easy payments. It is an opportunity that will

be open to Olympians only for a limited time.

When those now offered for sale are issued, the

limit of twelve hundred and fifty will have been

reached and no more may be issued.

You are now invited to subscribe. The number

is limited and, therefore, subscriptions will be

accepted only in the order in which they are re-

ceived. In subscribing, please state definitely

whether you desire Unrestricted or Restricted

Privileges.

Very truly yours,

THE OLYMPIC CLUB,
FRANK J. FORAN,

Secretary.
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MEMBERSHIP IN THE OLYMPIC CLUB.

To give greater effect to the suggestion that The

Olympic Club be made available to the younger

men of the community, the Board of Directors,

pursuant to the authority of the By-laws, has modi-

fied the initiation fee for active members as follows

:

1st. Applicants between the ages of twenty-one

and twenty-five, $100.00, payable in cash, or in

such installments as the Board of Directors may
determine

;

2nd. Applicants between the ages of twenty-five

and thirty, $150.00, payable in cash, or in such in-

stallments [55] as the Board of Directors may
determine ; and

3rd. Applicants over the age of thirty years,

$300.00, payable in cash, or in such installments

as the Board of Directors may determine.

These modifications in the initiation fee are

effective from this date and will continue for

sixty days.^'

A letter to holders of Class A privilege dated

April 6, 1927, was read in evidence as Plaintiff's

Exhibit No. 15. This letter gave notice of the

ruling of the Treasury Department that the amount

paid monthly as monthly green fees were in fact

dues and therefore taxable.

A letter dated September 15, 1927, to the mem-

bers, signed by the Secretary, Mr. Foran, was

read in evidence as Plaintiff's Exhibit No. 16. It

read as follows

:
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PLAINTIFF'S EXHIBIT No. 16.

''September 15, 1927.

Dear Sir:

In our circular letter of August 15, 1927, it was

announced that the Club would retire by purchase

Golf Privileges held by Olympians who do not

play golf whenever such Privileges could be pur-

chased at reasonable prices. In response to many
requests that the Club announce the price and

terms under which it would undertake to con-

summate such purchase, the Board of Directors

fixed the sum of six hundred dollars ($600.00) for

all Privileges purchased from the Club for five

hundred dollars ($500.00), or less; three hundred

dollars ($300.00) thereof to be retained by the

Club as a transfer fee in accordance with the con-

ditions under which all Privileges were issued,

and the remaining three hundred dollars ($300.00)

to be paid to the holder in monthly installments of

fifty dollars ($50.00) each, without interest.

Only a small number of Golf Privileges were

issued by the Club for which it received more than

five hundred dollars ($500.00), and holders of such

Privileges, who may desire to sell them to the

Club, are invited to submit to the Club prior to

October 15, 1927, proposals containing the terms

and conditions under which they desire to sell

such Privileges to the Club.

In fixing the sum of six hundred dollars ($600.00)

as the price at which the Club is willing to pur-
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chase Privileges that were issued by it for five

hundred dollars [56] ($500.00), or less, it fixed

the price higher than many of these Privileges

had been recently offered to the Club. To aid the

Club in limiting the number of outstanding Privi-

leges to one thousand (1000) and to meet the in-

creased cost of maintenance, it was imperatively

necessary to increase the monthly green fee from

$6.00 to $8.50.

Any Olympian desiring to retire his Golf Privi-

lege on the terms and conditions herein set forth,

is invited to submit his proposal to the Board of

Directors.

Very truly yours,

FRANK J. FORAN,
Secretary."

Mr. DOYLE.—State, if you will, Mr. Humph-
re}', what qualifications are necessary for acquiring

a Class A privilege.

A. He must have been a member of the Olympic

Club duly proposed, elected and initiated and

having paid his initiation fee into the OljTnpic

Club. Then he is in a position to purchase a golf

privilege. He must have been an active, life,

honorary member, or nonresident member to acquire

a golf privilege. There may be one Class B privi-

lege outstanding at the present time but I believe

there are none. They were retired during the year

1925. Our letter of June 20, 1922, stated that

Class A privileges would be limited to 850. It

was also stated that the holder of Class B privi-
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leges could convert them at any time into a Class

A privilege. There was a conflict between these

statements. It did not develop at the time but as

more members joined the holders of the Class A
privilege became so congested that complaint was

made that the number should be limited to the

number promised. The directors realized the diffi-

culties and asked the holders of the Class A privi-

lege to agree to our inviting the holders of Class

B privileges to convert them within a limited time,

even if by so doing the holders of Class A privi-

leges numbered more than 850. They agreed. As

a result of these negotiations we wrote to the

holders of the Class B privilege inviting them to

convert their privilege on or before July 1, 1925,

and notifying them that if they refused, the Club

would retire the privileges at the price paid by any

member who did not desire to convert, plus interest

at 5%. The resolution provided that after that

date no Class B privilege would be required. That

funds would be set aside for those who did not con-

vert or accept the offer of the Club. In the course

of time all had converted but two, and since then

I think one or both were retired. Now we have only

the Class A privileges which are held by active, life

or honorary members, and the Class C privileges

which are held by nonresident members. [57]

Q. Mr. Humphrey, explain who was qualified

to be a nonresident member.

A. Anyone living outside of a radius of 100 miles

from San Francisco and otherwise eligible to be-



84 Frank J. Foran vs.

(Testimony of William F. Hmnphrey.)

come a member of the Club. Class C privileges

may be held only by nonresidents. The holder of

a Class C privilege must be an active, life or an

honorary member in good standing. If a nonresi-

dent member changes his residence and establishes

a new residence within 100 miles from San Fran-

cisco, he would be required to change his member-

ship to an active membership of the Olympic Club.

If he had been a holder of a Class C privilege when

he was a nonresident, he would be required upon

establishing a new residence within 100 miles of

San Francisco, to convert his Class C privilege to

a Class A privilege.

Q. Just explain what are the restricted Class A
privileges.

A. They were created in 1925. The distinction

between a restricted and nonrestricted privilege is

that nonrestricted Class A privileges may be sold

or transferred from one member to another mem-

ber of the Club. A restricted Class A privilege

is limited and is enjoyable only during member-

ship. If a man resigns from the Club his mem-
bership terminates and a restricted privilege termi-

nates. If he dies, the restricted privilege ends,

whereas, an unrestricted privilege may be sold to

another member of the Club. The restricted privi-

lege was established to take care of young men
who would contribute to the capital account of the

Club but in smaller amounts than would have been

necessary for the purchase of a Class A unrestricted

privilege. Originally, Class A privileges were
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issued to those who contributed $275.00 in cash or

$300.00 in installments, but in 1925 the value of

these privileges had appreciated. Some were sell-

ing from $800.00 to $900.00. Many asked the

Board to issue privileges for a lesser amount and

it was decided to issue the restricted privileges for

$500.00. This was less than the selling price of

unrestricted privileges at that time between mem-

bers. In so far as enjoyment during the lifetime of

the member was concerned, there was no difference

between the rights or privileges of one who held

an unrestricted Class A privilege and one holding

the restricted Class A privilege, the right of trans-

fer was the only difference. Both of these classes

of members had the same rights on the golf course,

paid the same monthly fees equal in amount.

Copies of the form of certificate issued to holders

of the Class A, Class B and Class C privileges

were offered in evidence and marked Plaintiff's

Exhibit No. 17. B and C certificates are identical

with the A certificates except for the change of

letters. [58]

PLAINTIFF'S EXHIBIT No. 17.

"THE OLYMPIC CLUB."

San Francisco California

CLASS A. No-

THIS CERTIFIES that

IS A MEMBER OF
THE OLYMPIC CLUB

a non-profit corporation of the State of California
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and is also entitled to 'Class A' Golf privileges,

subject to the terms and conditions of the By-Laws

and Rules of The Olympic Club; and irrevocable

assent to and approval thereof are given by the

acceptance of this certificate.

This certificate may be transferred only in the

manner prescribed by said By-Laws and Rules,

but no transfer shall be final or effective until shown

upon the books of said Club and attested by the

signature of the Secretary of said Club with the

seal of said Club affixed thereto, and then only after

endorsement by the person to whom this certificate

is issued or by his duly authorized representative

or representatives.

Dated at San Francisco, California, this first

day of January, 1925.

THE OLYMPIC CLUB.
By

,

Secretary.

By-
President.

ENDORSED:

FOR VALUE RECEIVED, hereby

sell, transfer and assign to the within cer-

tificate, and hereby authorize the necessary trans-

fer to be made upon the books of the Club.

Witness hand this day of ,

192—.

.'' [59]
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A new set of By-laws was adopted in 1925.

(Thereupon the said By-laws were received in evi-

dence as Plaintiff's Exhibit No. 18.)

PLAINTIFF'S EXHIBIT No. 18.

Said By-laws are in many respects similar to the

earlier ones, but provide in part as follows:

''ARTICLE IV.

Membership.

Chapter I.—Classification of Members.

Section I. The membership of The Olympic

Club shall consist of white males, and shall be di-

vided into twelve classes, namely: Active, Life,

Honorary, Associate, Non-Resident, Courtesy, Ser-

vice, Contributing, Non-Resident Contributing,

Honorary Contributing, Junior and Juvenile.

Active Members.

Sec. 2. Any person of the age of twenty-one (21)

years or over shall be eligible to Active membership.

The number of Active members shall be limited

to five thousand (5,000). The initiation fee shall

be one hundred dollars ($100.00) for all who are

under the age of twenty-six (26) years at the time

their applications are filed; one hundred and fifty

dollars ($150.00) for those who are twenty-six (26)

years of age and under thirty-one (31) years of

age at the time their applications are filed; three

hundred dollars ($300.00) for those who are thirty-

one (31) years of age or over at the time their

applications are filed. The dues of Active members

shall be six dollars ($6.00) a month, payable monthly

in advance.
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Members of the Clergy, residing within a radius

of one hundred (100) miles of the City and County

of San Francisco, may become Active members by

making application and being elected in the usual

manner, but initiation fee in all such cases will be

waived. They shall be entitled to all the privileges

enjoyed by Active members, and the privileges of

the Golf courses without the payment of any green

fees, on such days as may be fixed by the Board of

Directors. They shall pay the dues required to

be paid by Active members.

Life Members.

Sec. 3. Any Active member who has been an Ac-

tive member in good standing for ten (10) succes-

sive years, shall be eligible to Life membership.

The number of Life members shall be limited to one

hundred seventy-five (175). The initiation fee

shall be fifteen hundred dollars ($1,500.00). Life

members shall be exempt from [60] the payment

of monthly dues. In all other respects they shall

have the same rights and privileges and subject to

the same obligations as Active members.

Honorary Members.

Sec. 4. The Board of Directors may elect to

Honorary membership any person who has achieved

distinction through services of signal merit to the

public or to the Club, or who has become eminent

in science, art, or literature. There shall be no

initiation fee. Honorary members shall be exempt

from the payment of monthly dues. Subject to

such restrictions as may be imposed by the Board

of Directors from time to time. Honorary members
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shall be entitled to enjoy the Golf courses only on

the same conditions and subject to the same re-

strictions as may be imposed on Active members

who do not hold Class 'A' or Class 'C Golf privi-

leges. Any member of The Olympic Club repre-

senting the State of California in the United States

Senate shall be an interim Honorary member of

The Olympic Club during the period of such

representation.

Associate Members.

Sec. 5. The Board of Directors may elect to

Associate membership any person who is proficient

in art, letters, or music. The number of Associate

members shall not at any time exceed one hundred

(100). There shall be no initiation fee. Associate

members shall pay such dues as the Board of Di-

rectors may from time to time determine, but not

less than one dollar and fifty cents ($1.50) a month,

payable in advance. Subject to such restrictions

as may be imposed by the Board of Directors from

time to time. Associate members shall be entitled

to enjoy the privileges of the Club during the term

of their membership. Associate members shall be

elected for the period of one (1) year, but this term

will be renewed automatically from year to year

unless otherwise ordered by the Board of Directors.

Non-Resident Members.

Sec. 6. Any person of the age of twenty-one (21)

years or over, whose actual domicile is located more

than one hundred (100) miles from the City and

County of San Francisco, shall be eligible to Non-

resident membership. Effective January 1, 1928,
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the initiation fee shall be seventy-five dollars ($75.-

00) for all who are under the age of twenty-six

(26) years at the time their applications are filed;

one hundred dollars ($100.00) for those who are

twenty-six (26) years of age and under thirty-one

(31) years of age at the time their apj)lications

are filed; one hundred and fifty dollars ($150.00)

for those who are thirty-one (31) years of age or

over at the time their applications are filed.

Active members removing their actual domicile

to a place more than one hundred (100) miles from

the said [61] City and County of San Francisco,

upon written application to the Board of Directors,

and on satisfactory proof that such new domicile

will continue for at least one year, may transfer to

the Non-Resident membership class, provided that

if such transfer is made, and such new domicile is

not maintained for at least one (1) year, the order

changing such status shall be null and void. Non-

Resident members may at any time become Active

members upon written application to, and election

by, the Board of Directors, and upon payment of

the diiference, if any, between the amount of the

initiation fee theretofore paid by them as Non-

resident members, and the amount of the initiation

fee applicable to Active members at the date of

their election to Active membership. Whenever

a Non-resident member changes his domicile to a

place distant less than one hundred (100) miles from

the said City and County of San Francisco, or for

four consecutive months maintains a domicile within

one hundred (100) miles of the City and County
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of San Francisco, on the completion of such change

in the one case and the expiration of said four

months in the other, his Non-Resident membership

automatically terminates and ends. Non-Resident

members shall pay annual dues annually in advance

in the sum of forty dollars (|40.00), effective Janu-

ary 1, 1928. The dues shall be paid for the full

calendar year, beginning January first and ending

December thirty-first, without deductions for any

expired period thereof, irrespective of the date of

election. Subject to such restrictions as from

time to time may be imposed by the Board of Di-

rectors, Non-Resident members shall be entitled to

the privileges of the Club, but unless holding a Golf

privilege, may only enjoy the Golf courses on the

same conditions and subject to the same restrictions

as an Active member who does not hold such a

privilege.

Courtesy Members.

Sec. 7. Any Non-resident of the State of Cali-

fornia, who is temporarily sojourning in the City

and County of San Francisco, and who has not en-

joyed the privileges of Courtesy membership dur-

ing the next preceding period of one (1) year, shall

be eligible to Courtesy membership. Application

shall be made in writing, and upon election to such

membership and the payment of thirty-seven dol-

lars and fifty cents ($37.50) in advance, effective

January 1, 1928, subject to such restrictions as may
from time to time be imposed by the Board of Di-

rectors. Courtesy members shall be entitled to the

privileges of the Club for a term of three (3) con-
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secutive months, which term, on application to the

Board of Directors, and in its discretion, may be

once renewed for an additional term of three (3)

consecutive months, upon the payment of an addi-

tional sum of thirty-seven dollars and fifty cents

($37.50). Subject to such restrictions as may
from time to time be imposed, Courtesy members

may enjoy the privileges of the Golf courses on the

same conditions as such privileges may be enjoyed

by an active member of The Olympic Club who

does not own a Golf privilege. [62]

Service Members.

Sec. 8. Commissioned officers of the regular

Army, Navy, Marine Corps, Coast Guard, or Public

Health Service of the United States of America,

while in active service, stationed in or near the

City of San Francisco, may be elected by the Board

of Directors as Service members of The Olympic

Club without the payment of initiation fee, and the

dues of such members shall be two dollars and fifty

cents ($2.50) a month, payable in advance.

Any such officer who has been retired from ac-

tive service upon reaching the age limit, or retired

for disability, and who is not engaged in any pro-

fession, vocation or business, and any active officer

of the Consular Service, whose official residence is

in the State of California, may also be elected as

a Service member.

Such membership shall continue during the pleas-

ure of the Board of Directors, and subject to such

restrictions as may from time to time be imposed

by the Board of Directoi-s, Service members
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may enjoy all the privileges of the Club except vot-

ing, holding office, or acquiring a Golf privilege.

Service members, however, may enjoy the privileges

of the Golf courses on the same terms and conditions

as an Active member who does not hold a Class

*A' or 'C Golf privilege.

Contributing Members.

Sec. 9. Any male over the age of sixteen (16)

years, who resides in the City and County of San
Francisco, and who, in the judgment of the Board
of Directors, is possessed of athletic skill, or musi-

cal, literary or other artistic talent, or who is

capable of promoting and forwarding the Club's ac-

tivities, shall be eligible to Contributing member-
ship. A Contributing membership shall continue

during the pleasure of the Board of Directors, but

no longer than one calendar year, and may be ex-

tended from time to time for a period of one calen-

dar year. There shall be no initiation fee, but the

dues shall be two dollars ($2.00) a month, payable
• in advance, or such other sum as may be fixed by

the Board of Directors. Contributing members
shall enjoy only such privileges as from time to

time may be granted them by the Board of Direc-

tors. On the request of the Board of Directors, or

its authorized Commissioner, any person enjoying

such membership will, as representatives of the

Club, contribute his skill or talent in such manner
and in such activities as may be considered by the

Board of Directors or Commissioner to be for the

advantage and success of the Club.
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Honorary Contributing Members.

Sec. 10. Anyone who, as a Contributing member,

in the judgment of the Board of Directors of The

Oh-mpic Club, has distinguished himself as a rep-

resentative of The Olympic Club by his ability,

skill or talent in a [63] contest or exhibition, and

who is no longer able, as an active participant, to

represent The Olympic Club in such contests or

exhibitions, shall be eligible to Honorary Contribut-

ing membership. There shall be no initiation fee,

and Honorary Contributing members shall be ex-

empt from the payment of dues. Subject to such

restrictions as may from time to time be imposed

by the Board of Directors, Honorary Contributing

members shall be entitled to enjoy the same priv-

ileges of the Club as Contributing members enjoy.

Non-Resident Contributing Members.

Sec. 11. Any male over the age of sixteen (16)

years, who resides outside the City and County of

San Francisco and who, in the judgment of the

Board of Directors, is possessed of athletic skill,

or musical, literary, or other artistic talent in a

marked degree, shall be eligible to Non-Resident

Contributing membership. A Non-Resident Con-

tributing membership shall continue during the

pleasure of the Board, but no longer than one (1)

calendar year, but may be extended from time to

time for a period of one (1) calendar year. There

shall be no initiation fee, but dues shall be five dol-

lars ($5.00) yearly. Non-Resident Contributing

members shall enjoy only such privileges as from

time to time may be granted them by the Board of
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Directors. On the request of the Board of Direc-

tors, or its authorized Commissioner, any person

enjoying this membership will, as representative

of the Club, contribute his skill or talent in such

manner and in such activities as may be considered

by the Board of Directors or Commissioner to be

for the advantage and success of the Club.

Initiation Fees, Dues, Green Fees.

Initiation fees and/or dues and/or green fees

may be increased, decreased, or waived, by the

Board of Directors. Every member, in addition

to the payments he is required to make, shall also

pay any and all tax that may be levied by any

proper governmental authority on the green fees,

or initiation fees and/or dues incidental to the class

of membership he enjoys.

Chapter II.—Election of Members.

Section 1. All candidates for membership shall

be introduced to the Club by a proposal for election,

addressed to the Board of Directors, and signed by

two Active members in good standing, who are

personally acquainted with the candidate. The

proposal shall be in writing in the form, and con-

taining the information from time to time pre-

scribed by the Board of Directors, and shall be ac-

companied by a check for the initiation fee, and

the first month's dues.

On the second regular meeting in each month, the

Board of Directors will pass on all applicants whose

applications have been posted for at least ten days
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and [64] whose applications have been filed in

the office of the Secretary prior to the last day of

the preceding month.

Each applicant elected shall be notified to sign

his name on the Book of By-laws, and upon doing

so he shall become an Active member of the Club

from the date of his election if the Board of Di-

rectors passed favorably on his application on or

before the fifteenth day of said month, otherwise

his membership shall date from the first day of the

month inmiediately succeeding his election. Un-

til he shall have signed his name on the Book of

By-laws and paid his initiation fee, he shall not be

permitted to enjoy the privileges of Active member-

ship.

Newly elected members shall be posted on the

Club Bulletin or published in The Olympian imme-

diately after their election.

• •••••••••••
Sec. 4. The Board of Directors may consider at

any meeting all membership proposals and reports,

and shall then either elect or reject the candidate,

or hold his application for further investigation,

or direct that the name of the candidate be placed

on the deferred list, from which it may be removed

thereafter for further consideration by the Board

of Directors only by the affirmative vote of all Direc-

tors present at the meeting which such action is

taken; provided, that, in no circumstance shall any

candidate be elected to membership who is not per-

sonally known to at least four (4) Directors.
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Chapter III.—Rights and Obligations of Members.

Section 1. 'Privileges of the Club' as used

herein shall be construed to mean the revocable

privilege of using the facilities of The Olympic

Club for such time and in such manner and under

such rules as the Board of Directors may prescribe.

Sec. 2. Active members and Life Members and

none others shall have representation and the right

of holding office and/or having an interest in Club

property, and none other shall be liable for Club

indebtedness or assessments.

Sec. 3. Active members, Life, Non-Resident and

Honorary members, who do not hold Class 'A' or

Class 'C Golf privileges, shall be entitled to the

privilege of the Golf courses, only on such condi-

tions, rules and restrictions as the Board of Direc-

tors may from time to time prescribe.

Sec. 4. Subject to the conditions and limitations

hereinafter set forth, any Active or Life member,

[65] or in such cases and on such conditions as

the Board of Directors may prescribe, any Junior

member may acquire a Class 'A' Golf Privilege, and

any Non-Resident member may acquire a Class 'A'

or Class 'C Golf Privilege. There shall never be

outstanding more than twelve hundred and fifty

(1250) Class 'A' Gold Privileges nor more than

Thirty-five (35) Class 'C Golf PrivHeges. Said

Privileges may be acquired by the contribution, by

an Active, Life or Non-Resident member, to the

capital account of The Oljrmpic Club, to aid it in

financing the purchase of the property known as the

Lakeside property, and the construction of Golf
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courses and Club buildings thereon; and such con-

tribution shall be evidenced by a certificate of Class

'A' Golf Privileges or Class 'C Golf privileges, as

the case may be, and such privileges may be revoked

at any time by The Olympic Club by the return to

the holder of such Privilege of the amoimt of his

contribution with interest at the rate of five per

cent (5%) per annum, or such Privilege surren-

dered to the Club at its surrender value as fixed by

the holder, or it may be transferred in the manner

hereinafter set forth. Such Privileges may be re-

voked, surrendered or transferred, as herein set

forth, and shall not be construed to be a member-

ship, or to give to the holder any additional rights

or interest in the Club or Club properties, other

than the privilege of using the Golf courses under

more favorable teims than such courses may be

enjoined by the other members of the Club. Such

Privileges are and shall be incidental only to an

Active, Life, or Non-Resident membership, and en-

title the holder to the privileges of the Golf courses

under and subject to the conditions, rules and regu-

lations from time to time prescribed by the Board

of Directors, and on the payment of such green

fees as may be fixed by the Board of Directors.

Such Privileges may be transferred by deed or by

will to the Club or to any Active, Life, or Non-

Resident member of The Olympic Club. In case a

holder of such Privileges dies or ceases to be an

Active member. Life, or Non-Resident member of

the Club without so disposing of the same by deed

or by will, he shall, if he is alive, or if he is dead,
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his legal representatives shall, within the period

of three (3) months after his death or termination

of his membership in The Olympic Club, sell the

same to the Club or any Active, Life, or Non-

Resident member, and pending such sale, shall pay

the prescribed green fees to keep such Privileges

in good standing, but during the interim no one

shall enjoy such Privileges. A male heir, who is

an Active, Life, Non-Resident, or Junior member,

or who within said period of three (3) months be-

comes an Active, Life, Non-Resident, or Junior

member of the Club, shall be eligible to succeed to

the enjoyment of such Privileges, but no transfer

by will and no succession thereto by an heir of the

decedent shall be effective for any purpose until

all charges against such deceased holder are paid,

and such successor, in addition thereto, pays into

the Club's treasury such transfer fee as may be

fixed by the Board of Directors. [66]

If any green fee remains unpaid for fifteen

(15) days after the same becomes due, the Secre-

tary shall notify the holder of the Privilege that

unless such fee is paid within five (5) days there-

after, the Privilege will be suspended, and if not

so paid shall be suspended, and the Secretary shall

give notice thereof to the Starter. In case such

green fee is not paid within fifteen (15) days after

such notification to the holder, a second notice shall

be given him by the Secretary. Such notice shall

inform the holder, that unless all monthly green

fees then due are theretofore paid, the Board of

Directors, at a designated meeting to be held not
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less than fifteen (15) days nor more than thirty

(30) days after the giving of such notice, will

cause the Chib to pay to the holder one-half of the

price at which the last Privilege was purchased

by the Club, as shown by its records, less such green

fees as shall then be due on account thereof, and

less any other indebtedness to the Club; and if

such green fee is not paid before the date of such

meeting, the Board of Directors shall cause the

Club to pay or tender to the holder one-half of

the price at which the last preceding sale of any

such Privilege was made, less the deductions afore-

said, and thereupon the said Privilege shall be-

come the sole and exclusive property of The Olym-

pic Club.

All sales or transfers must be made through the

Club, and any sale made in any other manner will

not be recognized, and on all sales a transfer fee

must be paid to the Club equal and equivalent to

fifty per cent (50%) of the sale price, provided,

however, in the case where such Privilege was

originally issued by the Club for a contribution

of one thousand dollars ($1,000.00) or more, the

transfer fee on the first transfer shall be only

twenty per cent (20%) of such sale price, but on

every succeeding transfer of that privilege the

transfer fee shall be fifty per cent (50%) of the

sales price; but no Privilege shall be sold or trans-

ferred without first granting the Club ten (10)

days' option in which to acquire the Privilege at

the price fixed by the person desiring to sell or

transfer the same.
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Sec. 5. Class ''C" Golf Privilege shall never

exceed in number thirty-five (35), and shall entitle

the holder to enjoy the Golf courses of the Club

under the regulations from time to time adopted

by the Board of Directors and upon the payment

of such green fee as may be fixed by the Board

of Directors. Such Privileges are and shall be

incidental only to a Non-Resident membership,

and may be acquired by a similar contribution to

the capital account of The Olympic Club, to finance

the purchase of the aforesaid Lakeside property

and construction thereon of Golf courses and Club

buildings. Any holder of a Class ''A" Golf

Privilege who transfers from Active to a Non-Resi-

dent member of The Olympic Club may convert his

Class "A" Golf Privileges into a Class '^C" Golf

Privilege, and thereby enjoy the privileges and

obligations attached to Class "C" Golf Privileges,

provided, however, that no such transfer of a

Privilege may be made when there are thirty-five

(35) Class "C" Golf Privileges outstanding. A
[67] Non-Resident member holding a Class "C"
Privilege, who transfers to Active membership,

must immediately convert his Class "C" Privilege

into a Class "A" Privilege.

Class "C" Golf Privileges may be surrendered

to the Club, for the amount of the original con-

tribution less the usual transfer fee, or may be

transferred by deed or by will to the Club or to

any Active, Life, Non-Resident, or Junior member

of the Club, but no transfer shall be valid unless

the same is negotiated and consummated through
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the office of the Club. In case a holder of such

Privilege dies, or ceases to be a Non-Resident

member of the Club, without disposing of the same

by deed or will, he shall, if he is alive, and if he

is dead, his legal representatives shall, surrender

the same to the Club or shall sell the same wdthin

three (3) months after his death or termination

of his membership in The Olympic Club; and

pending such sale shall pay the green fee required

to be paid to keep such Privilege in good standing,

but no one shall exercise the Privilege pending

such sale. A male heir who is, or within three (3)

months after either of said events becomes an

Active, Life, Non-Resident, or Junior member of

the Club, shall be entitled to succeed to and enjoy

such Privilege on the payment to the Club of a

transfer fee in such amount as the Board of Di-

rectors may fix. In case of non-payment of the

green fee, proceedings shall be taken similar to

those provided in this section in like cases in con-

nection with Class "A" Golf Privileges.

Sec. 6. No sale or transfer of Class "A" or

Class "C" Golf Privileges shall be negotiated or

consummated except through the office of the Club,

and on the payment to the Club of a transfer fee

of a sum equal and equivalent to fifty per cent

(50%) of the sales price, provided, however, on

the resale of any Privileges where one thousand

dollars ($1,000.00) or more was contributed to the

Club for its original issue, the fee on the first

transfer shall be only twenty per cent (20%) of

?uch re-sale price; but on each succeeding transfer
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the transfer fee shall be fifty per cent (50%) of

the sales price; but no Privilege shall be sold or

transferred without first granting the Club ten

(10) days' option in which to acquire the Privilege

at the price fixed by the person desiring to sell or

transfer the same.

Sec. 7. Any holder of a Class ''A" or Class

"C" Golf Privilege, on the payment of fifty dol-

lars ($50.00) for the first, and one hundred dollars

($100.00) for each succeeding privilege so granted,

and no other, may grant for such time as may be

fixed by the Board of Directors, but in no event

for a longer period than such member continues

a holder of such Privilege, to his wife, mother, or

unmarried daughters, who are over the age of six-

teen (16) years, the privileges of the Women's Golf

Section, but at no time shall more than four hun-

dred women enjoy these Privileges. Subject to

restrictions from time to time imposed by the

Board of Directors, they shall enjoy the privileges

of the Country Club and also of the Golf courses

on payment of such green fees as may be fixed.

[68]

Sec. 8. Any Active, Life, or Non-Resident mem-

ber of The Olympic Club, on the payment of fifty

dollars ($50.00) for each such privilege so granted,

may grant for such period of time as may be fixed

by the Board of Directors, but in no event for a

longer period than such member continues a mem-

ber of The Olympic Club, the privileges of the

Women's Country Club Section to his wife, mother

or unmarried daughters who are over the age of
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sixteen (16) years. Everyone enjoying such privi-

leges shall also pay any fees that may be imposed

by the Board of Directors. Women of this Section

may not enjoy the privileges of the Golf courses.

Sec. 9. Olympians holding Class *A' or Class

'C Golf Privileges may secure for their sons who

are members of the Junior class the privileges of

the Golf courses whenever they satisfy the Golf

professional that such sons are sufficiently proficient

in Golf to play without injury to the courses. Such

Juniors may enjoy the courses only at the hours

fixed by the Board of Directors and on the pay-

ment of such reasonable green fees as may be fixed,

but not less than two dollars ($2.00) monthly.

Sec. 10. Termination of membership in The

Olympic Club shall terminate any and all right,

title and interest in the property of the Club, to

which the member may have been entitled by reason

of such membership, except as otherwise provided

herein with respect to the sale or transfer of Class

'A' and Class 'C Golf Privileges. Termination

of membership in The Olympic Club shall terminate

the privileges derived through the person whose

membership is so terminated.

Sec. 11. One whose membership has been termi-

nated during his life by any other cause than

expulsion may be reinstated by the Board of Di-

rectors upon such terms as it may prescribe.

Sec. 12. All dues, except as herein otherwise

provided, shall be paid monthly in advance on the

first day of each month, together with any indebted-

ness incurred during the previous month. AU in-
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debtedness payable by anyone deriving his or her

eligibility through a member shall be charged to

the account of such member. If within fifteen (15)

days thereafter any indebtedness shall remain un-

paid, such member shall be notified that he is no

longer a member in good standing, and that unless

such indebtedness is paid within five (5) days

thereafter, he will stand suspended. If such in-

debtedness is paid within such period of five (5)

days the member shall be automatically restored to

good standing. If, how^ever, such indebtedness re-

mains unpaid at the end of such period of five (5)

days, the member, and all who derive privileges

through him, shall stand suspended, and notice of

such suspension shall be given to the doormen of

all Clubhouses maintained by The Olympic Club,

and, in the case of members entitled to use the Golf

courses, to the Starters on such courses. The delin-

quent member and all who derive any privilege

through him shall likewise be notified of such sus-

pension, and shall also be notified that unless such

indebtedness, together with all [69] other dues

and indebtedness then owing, shall have been paid

prior thereto, the Board of Directors, at a desig-

nated meeting not less than thirty (30) nor more

than forty (40) days thereafter, will expel the

delinquent. If, prior to the date of such meeting,

such dues and indebtedness shall be paid, the mem-

ber and the Privilege derived through him shall

be automatically restored. If, at the date of such

meeting, such dues and indebtedness shall remain

unpaid, the Board of Directors shall expel the de-
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linquent member; provided that it may for good

cause showTi suspend the operation of such sentence

of exclusion upon such terms as may to it appear

just. The Board of Directors shall at the same

time make such order as may to it appear expedient

relative to taking action to recover such indebted-

ness as may be due to the Club.

ARTICLE V.

Guests.

Chapter 1.—Guests Entitled to the Privileges of

the Club.

Subject to such restrictions and regulations as

may be adopted from time to time by the Board

of Directors, male members of the Club, other

than Contributing members, Non-Resident Con-

tributing members, Junior members and Juvenile

members, may personally introduce any person

eligible to Non-Resident membership by making

application for a guest card. Upon the making

of such application, such card shall be issued by

the Secretary upon the approval of one member of

the Board of Directors. Such card shall entitle

such guest to the privileges of the City Clubhouse

and the Country Clubhouse, but not the privileges

of the Golf courses except as hereinafter provided,

for the period of fifteen (15) days, which tenn may

be once renewed on application by the member

introducing such guest, but such privileges will not

be extended a second time to the same visitor

within six (6) months, without approval of the
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Board of Directors. The original issue and its

renewal shall be considered but one card. A charge

of one dollar ($1.00) shall be made against the

member by whom such visitor is introduced. No

member shall introduce more than three such guests

in any one month without the approval of the

Board of Directors. Members shall be responsible

for the conduct and indebtedness of g-uests so intro-

duced by them.

Chapter II.—Guests at City or Country Clubhouse.

Section 1. Members of the Club, other than Con-

tributing members, Non-Resident Contributing

members, Junior members and Juvenile members,

may personally introduce at either the City or the

Country Clubhouse any person eligible to Active

membership by recording the names of himself and

guest in the visitors' book of the City of Country

Clubhouse. Such g-uest shall be, [70] for that

visit, and when accompanied by the member by

whom he is introduced, entitled to only the privi-

leges of the dining rooms and social rooms of the

City or Country Club. Members introducing such

guests shall be responsible for their conduct and

for any indebtedness that may be incurred.

Sec. 2. Members of the Club, other than Con-

tributing members, Non-Resident Contributing

members, Junior members and Juvenile members,

may also personally introduce women guests to the

privileges of the social and dining rooms at the

Country Club at any time between the hours of

seven in the morning and eleven at night, and at
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the City Club on Sunday evenings between the

hours of six and nine o'clock, and at su/'h other

times as the Board of Directors may permit, by

recording the names of himself and guests in the

visitors' book.

Chapter III.—Privileges of the Golf Courses.

Any Active, Life, Honorary, Non-Resident, or

Service member of The Olympic Club, who does

not hold a Golf Privilege, may enjoy the privi-

leges of the Golf courses only at such times as may
be fixed by the Board of Directors and on the pay-

ment of such green fees as the Board of Directors

may fix, by recording his name with the Starter,

but only a holder of Class 'A' or Class 'C Golf

Privileges may extend the privileges of the course

to a guest, who must be a qualified golf player, and

then only by recording his guest's name with the

Starter, and paying such green fee as may be fixed

from time to time by the Board of Directors; or.

on the payment of one dollar ($1.00) he may issue

to such guest a Courtesy card that will entitle such

guest to the privileges of the Golf courses for a

period of fifteen (15) days, which may be once re-

newed on application of the member making the

request, but such privileges will not be extended

a second time to the same guest within six (6)

months, without approval of the Board of Di-

rectors. The original issue and its renewal shall

be considered but one card. The holder of such

Courtesy card shall pay green fees as specified

above on every day that he enjoys the privileges

of the Golf courses.
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Chapter IV.—Termination of Privileges.

Section 1. The termination of membership in

The Olympic Club by death, resignation, or other-

wise, suspends the enjoyment of Class 'A' or Class

'C Golf Privileges until the transfer or sale of

such privileges as hereinbefore provided.

Sec. 2. The privileges of the Women's Country

Club Section and the Women's Golf Section are

incidents to the membership in The Olympic Club

of the member through whom eligibility to such

privileges is derived, and on the termination of

such Olympian's membership, either by death, resig-

nation or otherwise, the privileges derived through

such membership shall immediately terminate and

[71] end; provided, however, that on the appli-

cation of two Olympians holding Class *A' or

Class 'C Golf Privileges, the privileges of either

of the above sections may be continued during the

period of widowhood on the payment of current

monthly green fee and/or charges and authority

from the proposer or seconder to debit his account

with such current monthly green fee and/charges, to-

gether with all other indebtedness incurred by such

individual.

Sec. 3. Enjoyment of the privileges of the

Women's Country Club Section or the Women's

Golf Section shall continue only so long as the

person enjoying such privileges maintains the

status that determined her eligibility at the time

of her election. Immediately on the marriage of

the daughter or daughters to anyone other than an

Olympian, in the one case, or the termination of
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the marriage relationship by divorce or death, in

the other, the enjoyment of the privileges dependent

on the previous status shall immediately cease and

end, except as hereinbefore provided. The entry

of an interlocutory decree of divorce shall be con-

sidered as terminating the marriage relation by

divorce.

Chapter IX.—Committees.

Section 1. The following Standing Committees

shall be appointed by the President upon the com-

mencement of his term:

Membership Committee.

Finance Committee.

City House Committee..

Country Club Committee.

Athletic Committee.

Entertainment Committee.

Sec. 2. Such other Committees shall be ap-

pointed by the President as may, in his opinion,

be necessary to serve the best interests of the Club.

Sec. 3. The President shall be an ex-officio mem-

ber of all Committees. A majority of the members

of any Committee, exclusive of the President, shall

constitute a quorum, and a majority of such quorum

shall have power to do any act which could be done

by the unanimous vote of all the members of the

Committee, except as herein otherwise provided.

Sec. 4. The members of each Committee shall

hold office for one (1) year, and until their suc-

cessors shall have been appointed and qualified;
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except the members appointed during October,

1927, shall hold office for the term ending December

31, 1928. Vacancies in any Committee shall be

filled in the manner in which original appointments

are made. The President or Board of Directors

may at any time remove a member of any Com-

mittee who, in his or its judgment, is not properly

performing his duties. [72]

Sec. 5. Immediately after its appointment each

Committee shall organize and elect a chairman,

who shall be a member of the Board of Directors,

and a secretary. The secretary shall keep a per-

manent record of the proceedings of all meetings of

the Committee. At such organization meeting the

Committee shall designate dates and hours at which

regular meetings shall be held, and shall give no-

tice accordingly to the Secretary of the Club.

Sec. 6. Special meetings of any Committee may

be called at any time by the Chairman or two (2)

members of the Committee who are present in San

Francisco at the time the meeting is called, such

notice to be given either orally or in writing.

Chapter XIII.—Country Club Committee.

Section 1. The Country Club Committee shall

consist of five (5) members, three (3) of whom

shall be selected from the Board of Directors.

Sec. 2. The Country Club Committee shall exer-

cise a general supervision over the house, furniture

and housekeeping affairs of the Country Clubhouse,

as well as the Golf courses and other property lo-

cated at the Country Club, but no radical expensive
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change in methods of operation of the Country-

Club shall be made without the approval of the

Board of Directors first had and obtained.

Sec. 3. Committees created by Chapters XI,

XII and XIII may appoint any and all additional

members they deem necessary to enable them to

discharge efficiently the duties entrusted them.

Pursuant to Article VII of the preceding By-

Laws of The Olympic Club, Article IV, Chapter

III, Section 4, is hereby amended to read as fol-

lows:

Subject to the conditions and limitations herein-

after set forth, any Active or Life member, or in

such cases and on such conditions as the Board of

Directors may prescribe, any Junior member may ac-

quire a Class 'A' Golf Privilege, and any Non-Resi-

dent member may acquire a Class 'A' or Class 'C
Golf Privilege. The number of outstanding Golf

Privileges shall be reduced as rapidly as they may

be purchased by The Olympic Club at reasonable

prices until no more than one thousand (1,000)

Class 'A' Golf Privileges and thirty-five (35) Class

*C' Golf Privileges shall be outstanding. When-

ever the Golf Privileges are reduced to the maxi-

mum number of one thousand (1,000) Class 'A'

and thirty-five (35) Class 'C Golf Privileges, no

more Privileges may be issued and no Privilege

may be acquired except by purchase [73] of one

of the aforesaid outstanding Golf Privileges, and

such purchases shall be made through the office of

The Olympic Club in the manner herein prescribed
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in Section 6, Chapter III of these By-laws. Said

Privileges may be acquired by the contribution by

an Active, Life, or Non-Resident member to the

capital account of The Olympic Club, to aid it in

financing the purchase of the property known as

the Lakeside property, and the construction or im-

provement of Golf courses and Club buildings

thereon; and such contributions shall be evidenced

by a certificate of Class 'A' Golf Privileges or

Class 'C Golf Privileges, as the case may be, and

such Privileges may be revoked at any time by The

Olympic Club by the return to the holder of such

Privileges of the amount of his contribution, with

interest at the rate of five per cent (5%) per an-

num from the date such Privilege may be revoked,

or such Privilege surrendered to the Club at its

surrender value as fixed by the holder, or it may

be transferred in the manner hereinafter set forth.

Such Privileges may be revoked, surrendered or

transferred, as herein set forth, and shall not be

construed to be a membership, or to give to the

holder any additional rights or interest in the Club

or Club properties, other than the privilege of using

the Golf Courses under more favorable terms than

such courses may be enjoyed by the other members

of the Club. Such Privileges are and shall be in-

cidental only to an Active, Life, or Non-Resident

membership, and entitled the holder to the privi-

leges of the Golf Courses under and subject to the

conditions, rules and regulations from time to time

prescribed by the Board of Directors, and on the

payment of such green fees as may be fixed by the



114 Frank J. Foran vs.

Board of Directors. Such Privileges may be trans-

ferred by deed or by will to the Club or to any

Active, Life, or Non-Resident member of The

Olympic Club. In case a holder of such privilege

dies or ceases to be an Active, Life, or Non-Resi-

dent member of the Club without so disposing of

the same by deed or by will, he shall, if he is alive,

or if he is dead, his legal representatives shall,

within the period of three (3) months after his

death, or termination of his membership in The

Olympic Club, sell the same to the Club or any Ac-

tive, Life, or Non-Resident member, and pending

such sale, shall pay the prescribed green fees to

keep such Privileges in good standing. A male

heir, who is an Active, Life, Non-Resident, or

Junior member, or who, within said period of three

(3) months, becomes an Active, Life, Non-Resident,

or Junior member of the Club, shall be eligible to

succeed to the enjoyment of such Privileges, but no

transfer by will and no succession thereto by an

heir of the decedent shall be effective for any pur-

pose until all charges against such deceased holder

are paid, and such successor, in addition thereto,

pays into the Club's treasury such transfer fee as

may be fixed by the Board of Directors.

If any green fee remains unpaid for fifteen (15)

days after the same becomes due, the Secretary

shall notify the holder of the Privilege that unless

such fee is paid within five (5) days thereafter,

the Privilege will be suspended, and if not so paid

shall be suspended, [74] and the Secretary shall

give notice thereof to the Starter. In case such
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green fee is not paid within fifteen (15) days after

such notification to the holder, a second notice shall

be given him by the Secretary. Such notice shall

inform the holder, that unless all monthly green

fees then due are theretofore paid, the Board of

Directors at a designated meeting to be held not

less than fifteen (15) days nor more than thirty

(30) days after the giving of such notice, will

cause the Club to pay to the holder one-half of the

price at which the last Privilege was purchased by

the Club, as shown by its records, less such green

fees as shall then be due on account thereof, and

less any other indebtedness to the Club ; and if such

green fee is not paid before the date of such meet-

ing, the Board of Directors shall cause the Club to

pay or tender to the holder one-half of the price at

which the last preceding sale of any such Privilege

was made, less the deductions aforesaid, and there-

upon the said Privilege shall become the sole and

exclusive property of The Olympic Club.

All sales or transfers must be made through the

Club, and any sale made in other manner will not

be recognized, and on all sales a transfer fee must

be paid to the Club equal and equivalent to fifty

per cent (50%) of the sale price, provided, how-

ever, in the case where such Privilege was origi-

nally issued by the Club for a contribution, of one

thousand dollars ($1,000.00) or more, the transfer

fee on the first transfer shall be only twenty per

cent (20%) of such sale price, but on every suc-

ceeding transfer of that Privilege the transfer fee

shall be fifty per cent (50%) of the sale price; but
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(Testimony of William F. Humphrey.)

no Privilege shall be sold or transferred without

first granting the Club ten (10) days' option in

which to acquire the Privilege at the price fixed

by the person desiring to sell or transfer the same."

[75]

The WITNESS.—(Resuming Narrative.) Prior

to the trial, I received a notice to have present in

court, minutes of the Board of Directors and of

the Golf Committee of the Country Club for cer-

tain dates. I was an ex-officio member of the Golf

Committee. The minutes of the Golf Committee

and of the Board of Directors were open for the

inspection of the designated representative of the

District Attorney. This document is a copy of cer-

tain minutes of the Golf Committee for various

dates, made for use at this trial in lieu of the origi-

nal minutes.

The extracts from mmutes were offered in evi-

dence as Plaintiff's Exhibit No. 19. These extrac-

tions from the said minutes read as follows: [76]

PLAINTIFF'S EXHIBIT No. 19.

MINUTES OF THE GOLF COMMITTEE.

Meeting November 28th, 1922.

Upon motion duly made, seconded and carried,

this Committee recommended that the following be

elected to membership in the Olympic Country

Club.

Class ''A."

E. W. Blum $350.00

L. S. Ackerman 350.00
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H. T. Armstrong 350.00

Chas. B. Boudwin 350.00

J. H. Colbert 350.00

A. W. Gorman 350.00

Harold E. Gray 350.00

E. S. Heller 325.00

Alfred Whittell 350.00

W. H. Langdon 325.00

Dr. J. Craig Neel 350.00

A. J. Maclean 350.00

Jas. N. Pierr 350. 00

Robert M. Ridley 350. 00

A. O. Smith 350.00

Harrison P. Smith 325. 00

A. H. Vincent 325.00

A. J. Woods 350.00

Class ''B."

S. Sachs $325.00

E. I. Barry 350. 00

W. E. Hettman 350.00

A. P. Jacobs 325.00

A. C. Montenegro 350.00

E. J. Mitchell 350.00

H. P. Roberts 350.00

Class ''C."

Dr. Carl P. Jones 325.00

Meeting December 4, 1922.

Upon motion duly made, seconded and carried,

the following were elected to membership in the

Women's Golf Annex of the Olympic Club.
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(12 names listed.)

Elected to membership in the Olympic Country

Club.

Class "A" (4 names listed.)

Class ''B" (9 names listed.)

Meeting January 3rd, 1923.

Elected to membership in the Women's Grolf An-

nex, (3).

Elected to Class "A" membership (5).

Meeting January 15th, 1923.

There were submitted at the meeting applica-

tions of the following for membership in the Olym-

pic Country Club.

J. T. McCarthy Social Mem-
ber, Paid $ 20 . 00 on account.

Roger L. Clarke, Junior Mem-
ber, Paid 70 . 00 on account.

R. O. Flood, Junior Member,

Paid 70 . 00 on account.

Sheldon Potter, Juvenile,
Paid 275.00 cash

Jos. Loewenthal, Athletic, Paid 10 . 00 on account.

[[77]

Inasmuch as membership in the Olympic Country

Club: is restricted to Active, non-resident and Ser-

vice Members of the Olympic Club, it was the sense

of the meeting that these applications be denied

and all moneys paid on account of their subscrip-

tion refunded.

Golf Committee—Meeting January 30th, 1923.

(2) Class "A" elected to Contributing member-

ship.
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(3) Elected to membership in Women's Golf

Annex.

Meeting February 6tli, 1923.

Upon motion duly made, seconded and carried,

this Committee recommends the following:

The following be appointed as Committee to draft

for consideration and approval of this Committee

a set of rules governing membership in the Women's

Golf Annex of the Olympic Club; also a form to

serve as notice of election to membership in the

Women's Golf Annex.

Meeting February 23rd, 1923.

(1) Elected to membership in Women's Golf

Annex.

Letter dated February 6th from Kenneth Mac-

donald, Jr., with reference to the application of

Lawrence Bowes for membership in the Olympic

Club seeking the best terms under which Mr. Bowes

would be accepted in the event he made application

for membership in The Olympic Country Club. Mr.

Bowes' Application for active membership is now
on file at the Club office; it was the sense of the

meeting that the secretary be requested to advise

Mr. Macdonald that it will be necessary for Mr.

Bowes to file his application for membership in

the Olympic Country Club in the regular manner;

also, that he will be expected at that time to pay

a contribution Fee of $450.00 in cash or subscribe

$500.00 same to be paid in monthly installments of

$10.00 each.

Correspondence with reference to the application

of R. O. Flood for membership in the Olympic
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Country Club; it was the sense of this Committee

that its action of January 15th, 1923, in denying

the acceptance of Mr. Flood's application for mem-
bership in the Olympic Country Club be rescinded

for the reason that Mr. Flood has now made appli-

cation for active membership in The Oljrmpic Club,

also that his application be now accepted and check

in the sum of $70.00 be credited to Mr. Flood's

Country Club Account."

Meeting March 5th, 1923.

Recommends that Dr. John A. Scannavino be

elected to Class *'B" Contributing Membership in

the OljTopic Country Club, he having subscribed

the sum of $500.00, same to be paid in monthly in-

stallments of $100.00 each.

Meeting April 2nd, 1923.

Recommends that following (3) be elected to

Class *'A" Contributing Membership in The Olym-

pic Country Club.

Meeting May 14th, 1923.

Upon motion duly made, seconded and carried,

it was the sense of the meeting that B. C. Ireland

be elected to Class "A" membership in The Olym-

pic Country Club. [78]

Meeting May 21st, 1923.

Four (4) recommended for election.

Meeting May 28th, 1923.

One (1) recommended for election.

Meeting June 5th, 1923.

One (1) recommended for election.
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Meeting June 23, 1923.

Upon motion duly made, seconded and carried,

the following were elected to membership in The

Olympic Country Club.

Class A Seventeen (17).

Class B Eleven (11).

Class C Two (2).

Women's Golf Annex Six (6).

Meeting July, 10th.

Upon motion duly made, seconded and carried,

the following were elected to membership in The

Olympic Country Club.

Class A Eleven (11).

Class B Seven (7).

Women's Coif Annex—Three (3).

Meeting July 31, 1923—Elected.

Class A Five (5).

Class B One (1).

Women's Golf Annex Two (2).

Meeting August 15th, 1923—Elected.

Class A Three (3).

Women's Golf Annex, One (1).

Meeting September 27, 1923—Elected.

Women's Golf Annex, Nine (9).

Meeting October 11, 1923—Elected.

Women's Golf Annex, Three (3).

Meeting October 22nd, 1923. Recommends that

following be elected:

Women's Golf Annex, Five (5). [79]

Meeting December 17, 1923.

Application of Geo. N. Klemyer for membership
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in the Olympic Country Club, Class ''A" was sub-

mitted, and on motion duly made, seconded and

carried, he was elected to membership.

Mary E. Klemyer, wife of Geo. N. Klemeyer,

elected to Women's Annex.

Meeting January 11th, 1924.

Mr. Stewart stated that there was some discussion

as to the status of Mr. Hay Chapman, a Golf mem-

ber, and on motion duly made and seconded this

committee recommended that Mr. Chapman be

placed on the Golf membership list, and that he be

charged monthly dues of $2.00.

Mr. Garnett King elected to membership—Class

A.

Meeting February 18th, 1924.

Two (2) elected to Class "A" membership.

Two (2) elected to Women's Golf Annex.

MINUTES OF THE GOLF COMMITTEE.

Minutes of Meeting August 22, 1922 (Approved).

The following submitted their subscriptions to

Class "A" Golf Contributing membership enclos-

ing checks in the amount of $275.00 each and re-

questing that they be privileged to subscribe to this

fund at the original price because, on account of

absence from the city, they were unable to take ad-

vantage of the Club's offer before:

This committee recommends that requests be

granted and subscriptions received at the original

price with the understanding however, that each be

charged with regular monthly green fees from Au-

gust 1, 1922.
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Minutes of August 30th, 1922 (Approved).

The following applied for transfer from Class

''A" to Class "B" Golf Membership at the Olympic

Country Club; it was the sense of the meeting and

so recommended to the Board that requests be

granted with the understanding, however, that each

be charged with regular green fees for the months of

July and August, 1922.

Minutes of January 30th, 1923 (Approved).

Letter dated January 24th from Paul T. Carroll,

Class "A" member wherein he advises that he and

his wife are planning to leave this city and will be

absent for approximately six months and for this

reason request a leave of absence from the Olympic

Country Club covering that period ; it was the sense

of the meeting that, under the present ruling, i. e.

that members of Class "A" must continue therein

for a period of at least one year, Mr. Carroll's re-

quest be denied.

Minutes of February 6, 1923 (Approved).

Letter dated January 15th, from D. D. Madden,

Class "A" member of the Olympic Country Club

wherein he asks that his wife, Mrs. D. D. Madden,

be withdrawn from the monthly green fee but inas-

much as she has only played golf twice during the

past year; it was the sense of the meeting that,

under the present ruling, i. e. that members of the

Women's Oolf Annex must continue therein for a

period of at least one year, Mr. Madden 's request

be denied.

Meeting of February 23, 1923 (Approved).

This Committee recommends that the Golf Con-
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tributing membership of Jas. H. Pierr be cancelled

with the understanding, however, that he pay dues

chargeable against him up to and including date

of cancellation.

Meeting May 7th, 1923 (Approved).

Letter dated January 22nd from Harold L. Nut-

ting wherein he asks that the $4.00 monthly green

fee be cancelled for the reason that, on account

of illness, he will be unable to use the links at the

Country Club for many months; this Committee

recommends that Mr. Nutting's request be granted

owing to the seriousness of his physical disability.

Note from Dr. Hartland Law asking that his

monthly green fee of |4.00 be discontinued; it was

the sense of the meeting that his request be denied

for the reason that complaince therewith would be

[80] contrary to the rules now and heretofore in

effect at the Olympic Club; i. e., that members of

Class ''A" must continue therein for at least one

year.

Letter dated April 23rd from R. L. Daily, wherein

he asks that his name be removed from the monthly

green fee paying list ; also asks permission to trans-

fer his membership in the Olympic Country Club

to another party; it was the sense of the meeting

that Mr. Daily's request be denied.

Meeting May 28, 1923 (Approved).

Letter dated May 19, from G. A. Rooth, Class
'

' C " member of the Olympic Country Club wherein

he requests that the membership of his wife, Mrs. G.

A. Rooth, in the Women's Golf Annex of The Olym-

pic Club be cancelled. It was the sense of the

meeting that request be denied.
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Meeting July 31st, 1923 (Approved).

Letter dated July 19th from Milton A. Bremer

wherein he tenders his resignation as a Class "B"
member of The Olympic Country Club and asking

that such membership be disposed of and amount

already paid on account of same, i. e. $170.00 be

remitted to him.

Advised that rules prohibited such action before

July 1, 1924.

Meeting October 11th, 1923 (Approved).

This Committee further recommends:

That its recommendation of August 22, 1923, i. e.

that, at the present time, the Golf Committee is not

considering any applications for transfer from Class

"A" to Class "B" membership in The Olympic

Country Club except those of applicants requesting

transfer from active to non-resident membership in

The Olympic Club, be amended to read as follows

:

Members may request transfer from Class "A"
to Class "B" membership in the Olympic Country

Club provided their contributions, dues and indebt-

edness for the previous year have been fully

paid ....
Meeting December 10, 1923.

The following make requests for transfer from

Class "A" membership to Class "B," for the rea-

son that they do not play golf

:

C. A. Henry

H. C. Baker

Frank E. Carroll

E. L. Gilcrest
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It was the sense of the meeting that their requests

be denied, as at the present time the Golf Committee

is not considering any application for transfer from

Class "A" to Class "B" membership in the Olym-

pic Country Club except those of applicants re-

questing transfer from active to non-resident mem-
bership in the Olympic Club.

Meeting January 11th, 1924 (Approved).

This Committee recommends that the following

resolution be adopted:

That, members may be transferred from Class

''A" to Class "B" membership of The Olympic

Country Club when their contributions, dues and

all indebtedness have been fully paid, and in the

judgment of this [81] committee such member

has without on his part, etc.

The following requests for transfer from Class

**A" to Class "B" membership in The Olympic

Club were denied, inasmuch as they are not in

accordance with the present ruling of the Golf Com-

mittee adopted this date.

Meeting February 18th, 1924 Approved.

Mr. Alfred H. Vogt and Mr. G. V. Pettigrew re-

quested transfer from Class ''A" to Class "B"
membership and on motion duly made, seconded and

carried, it was the sense of the meeting that their

requests be denied in accordance with the present

ruling of the Golf Committee.

Meeting March 18th, 1924 (Approved).

Mrs. M. D. Tognazzini requested cancellation of

green fees of her son Holand, a Junior member,

which is tantamount to his resignation from Junior
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Golf membership. The Committee voted favorably

to the request.

Meeting April 21, 1924 (Approved).

Upon motion duly made and seconded Mr. H. B.

Rucker's requests for transfer from Class ''A" to

Class "B" membership was denied, account of the

present ruling of the Golf Committee that members

are only permitted to transfer to Class "B" mem-

bership when they are permanently physically dis-

abled.

Meeting June 16, 1924 (Approved).

The following apply for transfer from Class

"A" to Class "B" membership in The Olympic

Golf and Country Club (2) :

It was the sense of the meeting that Messrs.

Decker and Fleischmann be advised of the rule

governing the transfer of membership from Class

A to Class B . . . .

"A" to Class "B" ....
Meeting July 7th, 1924 (Approved).

The following application for transfer of mem-

bership from Class A to Class B were received.

On motion duly made and seconded both requests

were denied account of same not being in accordance

with the present ruling governing Class B mem-

bership in the Country Club, viz : members are only

permitted to transfer to Class B membership when

they are permanently physically disabled.

Meeting July 24th, 1924 (Approved).

Two (2) requests for transfer from A to B de-

nied.
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Meeting August 13, 1924 (Approved).

Credit given for per dhm green fees charged

where Class "A" member have already paid "green

fee dues" for July.

E. L. Turkington, Class "A" member advised that

he can transfer to Class "B" only if "permanently

physicaUy disabled.
'

' [82]

Meeting Oct. 7, 192-4 (Approved).

Request for transfer from A to B denied.

Meeting November 24, 1924 (Approved).

Three (3) requests for transfer from A to B
denied.

Meeting December 5, 1924 (Approved).

Letter dated November 29, 1924, from Mr. L. F.

Walsh, Class "A" member of The Olympic Golf

& Country Club requesting that gTeen fees be

charged for himself and daughter when using the

course only, instead of a flat monthly charge. It

was the sense of the meeting that Mr. Walsh's

letter be acknowledged advising him of the rule

governing transfer of membership from Class A
to Class B, and that his daughter if a member of

the Golf Section, must remain therein for one year.

Dr. Hassler, Class A, denied transfer to Class B.

Meeting January 6th, 1925 (ApjDroved).

Letter dated December 26, 1924, from Mr. C. K.

Gray, Class "A" holder of Golf privileges, asking

that his Class A privileges be transferred into a

class of membership relieving him of the payment

of $4.00 per month green fees, but one which will

allow him the privilege of transferring back to

Class A at any time in the future. On motion duly
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made and seconded it was unanimously resolved by

the Committee that Mr. C. H. Gray could not be

relieved from the payment of monthly green fees

for Class A so long as he remained a resident mem-

ber of the Club but at any time he transferred to

non-resident membership of The Olympic Club he

could be transferred to Class A (B) or non-resident

membership of the Golf Club.

Meeting January 6, 1925 (Approved).

One (1) request for transfer from A to B denied.

A discussion took place in reference to green

fees charged various members of The Olympic

Golf & Country Club for playing golf. On motion

duly made and seconded the Committee unani-

mously recommends beginning April 1, 1925, Green

Fees be increased as follows:

Class A $6.00 per month.

Women's Golf Annex Members $3.00.

Meeting January 20, 1925 (Approved).

Above Amended to Add

Class C—$3.00 per month.

Meeting May 21, 1925 (Approved).

On motion duly made and seconded this Com-

mittee recommends the resignation of Miss Enid

Root be denied for the reason that a member of the

Women's Golf Section must continue therein for

a period of at least one year. [83]

Meeting June 8, 1925 (Approved).

Letter dated June 4, 1925, from I. H. Cory,

Class A member of The Olympic Golf & Country

Club requesting that his name be eliminated from
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the monthly Country Club Green fee list amounting

to $6.00, also desiring to give up locker :^250 held

in his name if both requirements may be met

without forfeiting his membership in The Olympic

Club. On motion duly made and seconded the

Committee unanimously recommends that Mr. I.

H. Cory be advised that there is no way under

which his monthly green fee could be waived, but

that he may give up his locker at any time he so

desires.

Meeting July 13, 1925 (Approved).

The Golf Committee recommends that all appli-

cations for locker privileges in The Olympic Golf

and Country Club by members of The Olympic

Club who are not members of The Olympic Golf

and Country Club, be considered favorably but al-

ways subject to the convenience and the priority

of Class "A" and/or Class C members.

Letter dated June 5, 1925, addressed to Mr. L. M.

Hale, from Mr. Edward E. Gonday, wherein he en-

closed check for $456.50 to cover non-resident initia-

tion and annual dues for The Olympic Club and

first payment of $250.00 with one month's dues for

membership in The Olympic Golf & Country Club

. . . . On motion duly made and seconded

The Golf Committee recommends that Mr. Edward

E. Gondey be elected to Class "C" Membership in

The Olympic Golf and Country Club.

Meeting August 11, 1925 (Approved).

Letter dated September 9, 1925, from Mr. W. A.

Plummer, Class A member of The Olympic Golf

and Country Club wherein Mr. Plummer tenders
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his resignation as a member of the Country Club.

On motion duly made and seconded the Golf Com-

mittee recommends unanimously that Mr. W. A.

Plummer, be advised that The Olympic Club does

not entertain resignations in The Olympic Golf

and Country Club the only alternative being to

offer said Class A Golf privileges for sale to the

Club.

Meeting January 26, 1926 (Approved).

Letter dated January 23, 1926, from Dr. George

Gillman, Class A holder of Golf privileges, refer-

ring to letter of January 20, 1926, addressed to him

by Secretary Frank J. Foran, wherein he was ad-

vised that Class C membership in the Olympic Club

at Lakeside has been closed. To this Mr. Gillman

protests inasmuch as he is compelled to pay regular

green fees

Meeting January 26, 1926 (Approved).

On motion duly made and seconded this Com-

mittee recommends that Mrs. Thomas Mohony be

reinstated to membership in the Women's Golf

Section with the understanding, however, that she

pay a sum equivalent to green fees for the period

of her absence therefrom. [84]

Meeting February 16, 1926 (Approved).

On motion duly made, seconded and unanimously

carried this Committee recommends that Mr. Har-

old E. Gray be permitted to transfer to Class A
Golf Privileges, effective July 1, 1925, with the

understanding that he ... . pay a sum

equivalent to green fees for Class A privileges from

July 1, 1925, at $6.00 per month.
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On motion duly made, seconded and carried this

Committee recommends that Junior members hold-

ing "Restricted" or "Unrestricted" Class A Grolf

Privileges be required to pay regular monthly gi^een

fees incidental to such membership, namely, $6.00.

Meeting March 18, 1926 (Approved).

Present B. Wand, elected to Class A Unrestricted

Golf Privileges in the Country Club December 22,

1925, sought release from said privileges. Advised

he must remain in Class A for one year.

Mr. Martin Jeens offered opportunity of being

reinstated with the understanding that a sum

equivalent to green fees from December 1, 1926, to

the present time be paid at $6.00 per month of

$24.00.

Recommends that Dr. W. M. Wadleigh be rein-

stated to Class "A" Golf privileges at The Olympic

Club at Lakeside, with the understanding however

that .... a sum equivalent to green fees

from March 1, 1925, to the present time be paid,

namely, $78.00, and that Mrs. W. M. Wadleigh be

reinstated to membership in the Women's Golf

Section with the understanding that a sum equiva-

lent to green fees from March 1, 1925, to the present

time be paid, namely, $39.00.

Meeting May 1, 1926 (Approved).

J. F. Peters an Active member seeks to cancel

his subscription for Class A unrestricted Golf

Privilege, $1000.00 to which he was elected in De-

cember 1925. Mr. Peters has failed to pay any-

thing on account of said privilege. Request denied.
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Meeting October 6th, 1926 (Approved).

This Committee recommends that Mr. Cordes be

advised that, inasmuch as Mr. Moore, deceased, en-

joyed "Restricted Class 'A' Golf Privileges

$500.00, there is no equity therein for his survivors

same being in accordance with the following ruling

Restricted Golf privileges may be enjoyed by the

purchaser only during his membership in The Olym-

pic Club. They may not be transferred nor sold,

and when terminated, in any manner whatsoever,

may never be revived.

Meeting March 24, 1927 (Approved).

Class A Golf Certificate of Henry Petersen can-

celed. Mr. Petersen dropped from Active member-

ship on July 14, 1926 for non-payment of dues and

indebtedness in amount of $161.15.

Meeting April 27, 1927 (Approved).

Victor G. Strain denied privilege of being placed

on inactive golf list. [85]

Mr. HUMPHREY.— (Resuming Narrative.)

The type of membership known as "Contributing

Members," appearing in the 1925 By-laws, does not

mean persons who have contributed money, but, on

the contrary, means people who have contributed

talent instead of money.

The Post Street property, mentioned above, is

owned by The Olympic Club, a corporation of Cali-

fornia, a nonprofit corporation. The Country

property. Club House and golf courses at Lakeside,

is now, and since 1922 has been, owned by the same

corporate entity.
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Although members of The Olympic Club have

often referred to the Country property as "The

Olympic Golf and Country Club" and "The Olym-

pic Country Club," or "The Lakeside Golf Club,"

and to the members holding golf privileges as "Class

'A' Members" and "Lakeside Members," there is

only one organization, one corporate entity, and

that is The Olympic Club.

The moneys received from members who elected

to acquire A, B or C privileges went into the Treas-

ury of The Olympic Club. Money was taken from

that fund for the departments of the country club

house, building of the golf course, new club house,

and improving the buildings already there.

Mr. DOYLE.—In reference to the use of the

golf course, state, if you will, whether active mem-

bership of the Olympic Club, life or honorary

members who don't own Class A privilege are per-

mitted to use the golf links at Lakeside when or as

they desire.

A. Whether they own a Class A privilege or a C

privilege or any other privilege they are entitled to

the use and to enjoy the golf links and all the prop-

erty there just as freely as any other property of

the Club with the exception that if they use the

golf course they have to pay daily instead of

monthly green fees. Honorary members who own

neither A or a C privilege may use the golf course

when and as often as they please. [86]

Q. Has the holder of Class A privileges any su-



John P. McLaughlin. 135

(Testimony of William F. Humphrey.)

perior right to use the golf links any more than

any other member?

A. No, unless you consider a *' superior right"

that incidental to Class A privileges by which he

might invite guests on said dates. But if two mem-

bers of the Olympic Club one holding Class A
privileges or a C privilege and one who did not

hold all these privileges approached or started to-

gether they would have equal rights to start and use

the course. But some members who hold Class A
privileges have rights not enjoyed by a member who

holds no Class A privilege. The holder of a Class

A privilege may invite anyone to play golf at any

particular day and he pays the daily golf fee for

his guest. A member of the Club who has not a

Class A or Class C privilege may use the course

himself upon paying the daily green fee but he

cannot invite guests. The daily green fee has

varied at different times. At the present time it

is $4.00 and on Sundays and holidays $5.00. The

present fees for those holding a Class A privilege

are $8.50 per month. It has been changed from

time to time. In 1922, I believe it was $4.00. The

wife or woman member of the family of a Class A
member paid monthly fee of $2.00. This was the

fee which was required to be paid on account of

Mrs. Foran. Such a charge is made not against

the woman member but against her husband, the

member of the Club. We do not recognize the lady

who enjoys the privilege as having any right at the

Club excepting through her husband or other mem-
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ber of her family. Similarly, for a bill for women
member's luncheon charge at the Lakeside Club

House. It would be charged against her husband

or whoever sponsored her privilege. The same

would be true of a woman member of the family of

a Class C privilege.

A member of the Olympic Club not having an A
or a C privilege may enjoy all the other privileges

at the Lakeside property except the golf links with-

out limitation. There is no facility at Lakeside

except the golf links which is not open equally to

all members. [87]

The Ruling of the Commissioner of Internal

Revenue dated January 18, 1927, rejecting the plain-

tiff's claim for refund was introduced in evidence

as Plaintiff's Exhibit No. 20.

The initiation fees required to be paid by appli-

cants for active membership in The Olympic Club

are as follows:

$100.00 for a person 21 to 25 years old;

$150.00 for persons between the ages of twenty-five

and thirty; and

$300.00 for persons (applicants) over thirty years

of age.

On these initiation fees a war tax of ten per cent.

is collected by the Club and turned over to the

Government, as was done in plaintiff's case.

Active members are required to pay dues of $6.00

a month. On these dues The Olympic Club collects

and turns over to the Government a ten per cent,

war tax. The Olympic Club each month bills each

active member for $6.60 to cover the dues and the
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tax. The active members have never been requested

to pay any dues other than the $6.00 a month.

The golf privileges may be sold, but they must be

first offered to the Club. The Club has a standing

offer to purchase said privileges for the sum of

$600.00.

If the Club declines to purchase at the price fixed

(if it be over $600.00) the holder is at liberty to

sell to any other member of the Club who is an Ac-

tive, Life, or Honorary member. The sale, however,

may not be made to one not a member of The Olym-

pic Club.

A member holding a golf privilege may sell or

dispose of that privilege without disposing of or

destroying or in any manner affecting his member-

ship in The Olympic Club.

Various activities of The Olympic Club are

placed under the general supervision of Committees.

There is complete supervisory [88] power in the

Board of Directors. Certain commissioners take

care of certain departments of athletics, for in-

stance, there is a commissioner of handball, a com-

mittee taking care of the operation of the country

club, and the Golf Committee, which takes care of

the operation of the golf courses. The purpose of

creating the Golf Committee was more or less to

take on new activities, and it was thought by the

Board of Directors that like other activities they

could be co-ordinated under a committee. The Golf

Committee arranges tournaments, rules for the op-
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eration of the courses, recommendations for chang-

ing the course, beautifying the course, etc. [89]

Cross-examination.

Miss PHILLIPS.—Q. Were there any peculiar

rights of the Class A member which was superior

to other members of the Country Club in using the

Country Club at Lakeside?

A. Any member of the Olympic Club has the

privilege of inviting guests or of using courtesy

cards. A member of the Olympic Club would have

the privilege of inviting guests to the Lakeside

property, and give them the privilege of the din-

ing-room and of the social room. If the guest was

a nonresident, a member could give him a card

which would entitle him to the privileges of the

club, excepting the golf privileges. The member

who did not hold golf privileges could not invite

him to enjoy the privileges of the golf course. A
member holding a Class A privilege may invite a

nonmember to the golf course, but he would have

to pay the usual green fee. The ordinary member

taking a nonmember to Lakeside could offer all

the facilities to him such as restaurant, cardroom,

living-room, steam-room, massage-rooms, swimming

tank, etc., but he could not take him on the golf

course, whereas the holder of the Class A privi-

leges, by paying him the green fee for the day,

could invite his guest for a game upon the course.

The Class C member has the same privilege. There

is no distinction between the A and C members ex-

cepting that one is a resident of San Francisco
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and the other a nonresident. There is no difference

now in the days the holder of the Class A privilege

may use the course. Originally there was a differ-

ence, but at the present time, and for some time

past, one who is not a holder of privileges may use

the golf course on Saturdays, Sundays, holidays or

week days just the same as the Class A members.

Q. In enumerating the rules under which one

who holds a class A privilege is governed, did you

state he might sell his Class A privilege without

loss of his membership in the club?

A. Yes. But before selling the privilege, he

must first offer it to the Club itself. The Olympic

Club has a standing offer to [90] purchase Class

A privileges at $600.00. Frequently a communi-

cation comes to the Board of Directors from some

member in which he offers the privilege at $700.00

or $800.00. The Board refuses to purchase it at

that price and he is then authorized to sell the

privilege to some other member for whatever he

can get. Upon making the sale 50% of the amount

received by the member for the sale of the privi-

lege goes to the club as a transfer fee.

The By-laws introduced as Plaintiff's Exhibit

No. 18 were adopted in 1925. Upon the point

involved in this case no later amendments change

the 1925 By-laws. The communications which you

had me are all official communications from the

club to the members.

Thereupon the communication dated May 7, 1924,

was introduced in evidence as Defendant's Exhibit

No. 1, and it read as follows:
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DEFENDANT'S EXHIBIT No. 1. [91]

THE OLYMPIC CLUB
San Francisco

October 30th, 1922.

TO MEMBEBS OF THE OLYMPIC CLUB:
Gentlemen :

The following resolutions were unanimously

adopted by the Golf Committee at its meeting held

in the Club House, Thursday, October 26th, 1922:

Whereas, In its circular letters dated respec-

tively June 12th, 1922, and June 20th, 1922, The

Olympic Club invited Olympians to purchase con-

tributing memberships in either Class "A," "B,"

or "C" of its Golfing Annex by the payment of

$275.00 in cash or $300.00 in thirty monthly install-

ments, with the privilege to every member of these

classes to nominate, without charge, his mother,

wife, daughter or sister (daughter or sister to be

over sixteen years of age) to membership in the

Women's Golf Annex; and,

Whereas, The response was so spontaneous and

enthusiastic that the Directors deemed it proper to

reserve for a reasonable time one hundred and fifty

memberships in Class "A" for Olympians who

were then absent from the State; and.

Whereas, A reasonable time has now elapsed,

and in fairness to Olympians who were in the City

and County of San Francisco when the aforesaid

circulars were issued, but failed at that time to

accept the invitation the limited number of member-
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ships now unsold should be made available for pur-

chase by any Olympian ; and,

Whereas, The number of members of the

Women's Golf Annex should also be limited; and,

Whereas, The privileges of the course should be

limited to Olympians, their guests and members of

the Women's Golf Annex who, in the judgment of

the Club Instructor, have reached such a stage of

proficiency as to insure their use of the course

resulting in no unusual or unnecessary damage to

the course or inconvenience to other members ; now,

therefore, be it

BESOLVED:
First. That prior to December 1st, 1922, all

memberships heretofore reserved shall continue to

be open for purchase by any Olympian for the sum

of $350.00, payable in installments, or for the sum

of $325.00 cash, in the order in which applications

are received, and after that date the purchase price

shall be $500.00 payable in installments, or $450.00

cash.

Second. That the right incident to membership

in Classes "A," "B" and "C" to nominate a rela-

tive to membership in the Women's Golf Annex

without charge be, and the same is hereby con-

strued to attach only to such memberships as are

obtained prior to December 1st, 1922 ; and the right

to transfer from Class "B" or "C" to Class *'A"

shall attach only to such memberships in Class "B"

or "C" as are obtained prior to December 1st, 1922,

and members entering either class after that date

may be transferred only when vacancies occur in

Class "A," and only then upon payment of such
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additional transfer fee as the Board of Directors

and the Golf Committee may fix.

Third. That in no circmnstance shall the num-

ber of members of the Women's Golf Annex ex-

ceed three hundred. When this limit is reached

applicants will be received for membership as

rapidly as vacancies occur and, if elected, will be

allotted membership in the order in which their

application may have been filed.

Fourth. That the Golf Instructor be, and he

is hereby, requested to prepare without delay and

post with the Starter, a list of all members who in

his judgment are sufficiently advanced in the game

to use the course, and the Starter shall not allow

any others the privilege of the course, unless in

emergency he may suspend this rule if he is satis-

fied the person or persons, as the case may be, is

or are so experienced in golf that no unusual dam-

age will result from his or their use of the course,

nor undue inconvenience to other players.

Respectfully,

Frank J. Foran,

Secretary.

[Endorsed] : United States District Court. No.

18516-L. Foran vs. McL. Deft. Exhibit No. 1.

Filed 11/7/30. Walter B. Maling, Clerk. By
Harry L. Fonts, Deputy Clerk.

No. 6705. United States Circuit Court of Ap-

peals for the Ninth Circuit. Filed Dec. 23, 1931.

Paul P. O'Brien, Clerk.

A notice dated February 15, 1923, was read in

evidence as Defendant 's Exhibit No. 2. Said notice

read as follows:
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DEFENDxVNT' EXHIBIT No. 2. [92]

Defts. Ex. #2 Evidence.

2/15/23.

NOTICE.

IMPORTANT.

THE OLYMPIC CLUB
San Francisco

To the Members:

Your attention is respectfully invited to the fol-

lowing rules recommended by the Golf Committee,

and approved by the Board of Directors, relative

to members, affecting the Country Club at Lake-

side:

1. Many players on the Golf Course at Lakeside

have again become quite careless in the matter of

replacing of divots. Any person in future failing

to properly replace divots will be subject to a fine

of $10.00 for the first offense and in case of second

or more offenses shall be prohibited from using the

course for a period of not less than thirty days,

or the imposition of such other penalty as the

Board of Directors may decide.

2. Speeding has again become prevalent on the

road leading from the highway to the Club House

and you are advised that the limit of speed per-

mitted on said road is twenty miles per hour and

fifteen miles per hour on curves. Any person ex-

ceeding this limit is liable to a fine of $10.00 for

the first offense, and in case of a second offense,

shall be prohibited from the use of the road for a

period of not less than thirty days, or such other
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penalty as the Board of Directors may decide to

impose.

3. Owing to the crowded condition of the course

on Saturdays, Sundays and Holidays, it has been

decided that it is to the advantage of the members

in general that no guest shall be allowed on any

of these days. The privilege of inviting guests on

Saturdays, Sundays and Holidays will be suspended

from and after February 15th, 1923, until further

notice.

4. No person under the age of eighteen years

shall be permitted in the locker or shower rooms

at Lakeside.

5. On and after June 1st, 1923, shoes with metal

spikes or nails shall be prohibited both in the

Club House and on the Golf Course.

6. Tipping of the employees at Lakeside has

become prevalent and your attention is therefore

called to the following extract from the By-Laws

:

*' Feeing of employees is strictly prohibited and

violation of this rule will render a member liable

to expulsion."

You are advised that this By-Law applies equally

to all employees of the Club, including caddies, and

will be strictly enforced.

7. The ladies' monthly invitational is hereby

suspended from and after February until further

notice.

8. The starting time for ladies on Sundays and

Holidays shall be 3:00 o'clock p. M.

9. Horseback riding on The Olympic Club prop-

erty will be restricted to members and confined to
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the automobile roads leading to the Club House, as

follows

:

1. Main road from the Junipero Serra Boule-

vard.

2. Skyline Boulevard from the bridge cross-

ing the road to the beach. Equestrians

must follow the path leading down from

this bridge and directly in front of the

present 18th tee.

3. Equestrians coming up from the beach

must keep to the road which has been

plainly defined over the northerly prop-

erty crossing under the Skyline viaduct

constructed for the purpose, continuing

east to the present sheds.

Horseback riding will not be permitted on

any other part of the Club property.

10. Dogs will not be permitted on the Club prop-

erty unless secured on a leash and under no cir-

cumstances will they be permitted in the Club

House.

GOLF COMMITTEE.

[Endorsed] : United States District Court. No.

No. 18516-L. Foran vs. McL. Deft. Exhibit No. 2.

Filed 11/7/30. Walter B. Maling, Clerk. By

Harry L. Fonts, Deputy Clerk.

No. 6705. United States Circuit Court of Ap-

peals for the Ninth Circuit. Filed Dec. 23, 1931.

Paul P. O'Brien, Clerk.

A communication dated May 7, 1924, was offered

in evidence as Defendant's Exhibit No. 3. It

read as follows:
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DEFENDANT'S EXHIBIT No. 3. [93]

THE OLYMPIC CLUB
SAN FRANCISCO

5/7/24.

Dear Sir:

The Golf Courses at the Country Club, Lake

Course and Ocean Links, will open for play at 8 :00

o'clock Sunday morning, May 25th, 1924, and the

present course will be discontinued at the close of

play Sunday evening, May 18th, 1924, leaving mem-
ories and a "Golfless Week" its only heritage.

They will open with a sweepstake handicap,

medal play, over both Courses, thirty-six holes,

limited to members of Classes "A," *'B" and *'C."

Members desiring to participate in the sweepstakes

must sign the entry list, either at the Country

Club or at the City Club any time before 6.00 o 'clock

Friday evening. May 23d, 1924.

The new Courses will be formally opened for play

by members of the Women's Annex on Sunday,

June 1st, 1924, beginning at 1:30 in the afternoon.

The "Lake Course" will be closed during the after-

noon to all matches except those composed of

women.

Neither course is perfect. Unusual weather con-

ditions prevented the Courses maturing as rapidly

as we anticipated. The standard of perfection

fixed by the Golf Committee and the Directors has

not been reached, but the Courses are advanced

sufficiently to be improved rather than injured by

play. The future of the Courses rests with Olym-
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plans and their strict observances of rules that

favor young courses. Divots must he replaced and

until further notice all play on the Courses will be

governed by ^'Winter Rules, '^ that is, when your

ball is on the fairway '* select a lie," or place your

ball in a favorable position, within a club's length

of the place where the ball may be found and in

this way avoid cutting the turf.

All balls lying within a club length of newly

planted shrubbery or newly planted trees must

be lifted and dropped not more than two club

lengths from the shrubbery or tree, but not nearer

the hole.

Only five shelter houses have been built and no

traps nor bunkers, except a few near the Greens,

have been made. It was the consensus of opinion

that ''play on the Courses" would mark the proper

locations for these essentials better than any theo-

retical calculation.

A large force of men are now engaged in "weed-

ing the Courses," and will not finish for several

weeks. The Courses would have been more attrac-

tive to the eye and probably for a limited time

better for play if this weeding were delayed, as the

fairways that have been weeded are decidedly

"spotted." This work could have been delayed

several months, but then the weeds would have had

full growth and their removal then would do more

injury than the present weeding. The inconve-

nience for a short period on this score in the end

will yield a maximum of pleasure to our golfers.
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STARTING SYSTEM.

Members may reserve starting time on Saturdays,

Sundays and holidays on application to the Starter

not more than two days prior to the date of play,

naming the members who will constitute the pro-

posed match. At the time allotted by the Starter,

at least one member of the original match, with an

alternate, if the match is a two-ball match, and at

least two members with alternates if the match

is a four-ball match, must appear at the first Tee

ready for play at least five minutes before the

allotted time, otherwise all right to the reserved

time will be forfeited.

Members who have not reserved time for play on

Saturdays, Sundays or holidays may sign the
'

' First

Come Off" register, and in the order in which

their names are entered their match will be started,

as open time appears on the register. Matches

will be started at intervals of five minutes with

open time for one unregistered match every twenty

minutes.

WOMEN'S ANNEX.

The Courses will be open to women every day

except Saturdays, but matches composed of women
and mixed matches will not be started any day

between the hours of 11 :30 a. m. and 2 :(X) p. m. and

on Sundays imtil after 3:00 o'clock in the after-

noon.

Every Tuesday is hereby designated ^'Ladies'

Day" and matches composed entirely of women
and mixed matches will have ''preferred rights'^
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on the Courses every Tuesday morning and eqiml

rights with other matches every Tuesday afternoon,

but at all other times matches composed of men
will have right of way. If Tuesday falls on a holi-

day the next succeeding day will be '

' Ladies ' Day. '

'

JUNIORS.

Junior golfing members are entitled to play at

all times except Saturday mornings after 11 :00 and

on Sundays before 3:00 o'clock in the afternoon.

TOURNAMENTS.

No tournaments except for the Directors' Cup,

the President's Cup, and the Women's Champion-

ship will be held until after December 1st, 1924.

OLYMPIANS.

Olympians who are not members of the Golf

Annex, except Athletic and Social members, are

entitled to the privileges of the links on the pay-

ment of such green fees as may, from time to time,

be fixed by the Golf Committee with the approval

of the Board of Directors.

APPRECIATION NIGHT.

In appreciation of the splendid services rendered

by the Golf Committee of The Olympic Club in

bringing the Lake Course and the Ocean Links to

their present stage of completion, a subscription

dinner at two dollars per cover will be given in

honor of the members of the committee on Wednes-

day evening. May 28th, 1924, at 7:00 o'clock, at The

Olympic Country Club. All Olympians are invited.
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The Ocean Links and the Lake Course have re-

ceived the commendations of many recognized golf

authorities, but there is much yet to be done and

many improvements to be made. The Golf Com-

mittee's labors are not ended. But whether or not

you enthuse over the Ocean Links or the Lake

Course, you should be enthusiastic in your appre-

ciation of the untiring efforts of the Golf Com-

mittee in your behalf. Please show your appre-

ciation by attending the dinner to be given as a

compliment to the loyal Olympians who are mem-
bers of this Committee.

Respectfully,

THE OLYMPIC CLUB.
By Frank J. Foran, Secretary.

[Endorsed] : United States District Court. No.

18516-L. Foran vs. Mc.L. Defts. Exhibit No. 3.

Filed 11/7/30. Walter B. Maling, Clerk. By
Harry L. Fonts, Deputy Clerk.

No. 6705. United States Circuit Court of Ap-

peals for the Ninth Circuit. Filed Dec. 23, 1931.

Paul P. O'Brien, Clerk.

A communication dated November 18, 1924, was

offered in evidence as Defendant's Exhibit No. 4.

It read as follows:
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DEFENDANT'S EXHIBIT No. 4. [94]

THE OLYMPIC CLUB
San Francisco

November 18, 1924.

Dear Sir:

The plans of the new Club House of the Golf and

Country Club provide for only twenty-seven locker

rooms. Already applications have been received

for more than twice that number. The same con-

dition exists with reference to the living rooms as

the plans contemplate but thirteen. There is ample

space in the locker department to provide for many
more locker rooms, but it may be difficult to add

more than a few extra living rooms.

In order that the Board of Directors may be

advised, as to the number of locker rooms and

living rooms that should be added, it has been de-

termined to invite members to file applications for

the desired accommodations on or before noon of

the 29th day of November, 1924. The application

must specify whether the applicant desires a living

room, a locker room or a locker, and, if a locker

room, its size in square feet and the names of mem-
bers who will jointly occupy it.

The amount that will be charged for living rooms

will be fixed according to location ranging from

$40.00 to $60.00 per month.

The locker rooms will be charged for according

to a scale ranging from fifteen to twenty-five cents

per square foot per month, depending upon the

location. The number of occupants of such rooms
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will be limited to one member for every eight

square feet of space.

The locker rooms will be furnished by the Club

but at the expense of the members with such rea-

sonable appointments as the occupants may desire.

The rent of lockers will be $1.00 per month per

member using the same.

As soon as the applications are received the rooms

will be built and choice of rooms will be drawn at

The Olympic Club, 524 Post Street, Tuesday, the

second day of December, 1924. The choice must

be declared within five days after the drawing.

It has been decided in the matter of the selection

of rooms and lockers that preference shall be given

as follows

:

First, to members of Classes "A," "B," and
*

' C, " who are subscribers for Country Club Bonds
;

Second, to all Olympians who have subscribed for

such bonds;

Third, to all other members of Classes "A," "B,"

and "C;"
Fourth, to all other Olympians.

In the allotment of the living rooms preference

will be given to member or members who desire to

reside permanently at the Country Club.

In view of this plan for the allotment of rooms

and lockers we may not consider the applications

previously received.

Frank J. Foran,

Secretary.

[Endorsed] : United States District Court. No.

No. 18516-L. Foran vs. McL. Deft. Exhibit No. 4.
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Filed 11/7/30. Walter B. Maling, Clerk. By
Harry L. Fouts, Deputy Clerk.

No. 6705. United States Circuit Court of Ap-

peals for the Ninth Circuit. Filed Dec. 23, 1931.

Paul P. O'Brien, Clerk.

Miss PHILLIPS.—Q. Will you please state

what the process was at the beginning of this enter-

prise by which an active member became possessed

of a Class A privilege? Just state the procedure.

A. Beginning in 1922 we first arranged for sub-

scription cards. These cards were signed, and

as I said it was a process of evolution. At the

beginning no one had a definite idea of the number

of members who would subscribe or take a Class

A or Class B or Class C privilege. Between 1922

and 1925 we had no By-laws governing the privi-

leges, but we operated under various communica-

tions issued by the Board of Directors. Records

of the subscriptions were kept, a great many ap-

plied. In June, 1922, when the matter was

broached to the members generally, many subscribed

the required amount or provided for payment in

installments. A limited niunber paid the amount

in cash, and those who did were recognized as

holders of the privileges.

Q. Thereafter when a member applied for mem-
bership, was there any proceeding, or election or

initiation ?

A. No, the proceeding was this: He would re-

ceive from the office a subscription card, a copy

of which has been placed in evidence, and he would
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sign the card and deliver it to the secretary's office.

From that time on he would have the privilege of

the golf course on the payment of the monthly

fee.

A. Mr. Humphrey, please direct your attention

to the extracts from the above minutes, which were

offered in evidence as Plaintiff's Exhibit No. 19.

Referring to the minutes of the Golf Committee of

November 28, 1922, I observe that certain persons

appear on those minutes as having applied for a

Class A membership to the Golf Committee, and

the Golf Committee then made its recommendation

that the following be elected to membership in this

country club ; then follows a list of Class A members

and the amounts paid; then a list of the Class B
members and the amounts paid; then Class C mem-

bers and the amounts paid. Now, when the Golf

Committee received applications and made recom-

mendations, did it turn the applications over to

the Board of Directors? [95]

A. I have never known an application for Class

A privilege to be received or filed. It says:

"Elected to membership in the Oh^npic Country

Club." That may be a loose use of words. There

is no Olympic Country Club. The Committee has

used those words probably as we might refer to

it now as the Lakeside Golf Club.

Q. Let us not quarrel over the terminology. I

am not asking you in looking at the minutes of that

meeting to say that the Golf Committee conceded

the point at issue in this case. What I am saying
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is, is there some proceeding by which when a mem-
ber applying to the Golf Committee and the Golf

Committee accepted his application, it listed him
and turned the application over to the Board of

Directors ?

A. The subscription card was the only card ever

issued to any one applying for Class A privileges.

It was true that in the matter of election to the

Women's Annex that they went through a form
of election, but we have never known that those

words were used.

Q. Do you say there was a form of election of a

woman member to the Women's Annex?
A. The member of the club would address a com-

munication to the club and afterwards a card, an

application, would be filed by the member. They
were passed on by the Board of Directors and the

privilege was recorded after the Board of Direc-

tors passed them. I think that in the case of women
members, the application may have been to the

Golf Committee but final action was always reserved

to the Board.

In the case of the application of a member for a

Class A privilege, no action was really required.

The Board of Directors kept records of all Class

A privileges, and they know every purchaser of a

Class A privilege.

Q. In the arrangement of the golf course to the

Country Club, who made the necessary rules?

A. The rules were made by the Board of Direc-

tors, although the rule [96] might first be initi-

ated by a Committee. The Country Club Commit-
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tee superintends all of the Country Club with the

exception of the golf course. The Golf Commit-

tee attends to the course. The Golf Committee

recommended the rules governing the playing on

the course. There are certain fixed rules made

by the National Golf Association which are

applied to every course unless there are peculiar

conditions requiring other rules on a particular

course. If a Golf Committee made a recommenda-

tion and the Board of Directors accepted it and

approved it, there might or might not be an ap-

proval noted on the Golf Committee's minutes.

The rule might even be placed somewhere else, in

the starting house or on the score card.

Q. After you got into operation, weren't there

quite a number of questions coming up from time

to time with regard to the transfer of one class of

privileges to another?

A. Yes. There were quite a number. Final

action on this was always taken by the Board of

Directors, even though the matter first went to the

Golf Committee for its recommendation. The pro-

cedure usually followed was that a copy of the min-

utes of the Golf Committee meeting with its recom-

mendations would be sent to the Board of Direc-

tors. Each Director would receive a copy and in

the regular Board of Directors' meeting the Board

would adopt or reject the recommendations. The

matter of the A, B and C Golf privileges touched

the finances of the Club and the Board of Direc-

tors always took final action. The Golf Committee

kept minutes of its various meetings.
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Q. Supposing, Mr. Humphrey, that a holder of

a Class A privilege after he obtained it, decided to

withdraw for a year, would he still be required to

pay this monthly green fee?

A. Yes. Unless there are some circumstances

where the Board, itself, would relieve him. There

might have been something whereby the man was

in dire distress or suffering from some illness or

injury that incapacitated him, but I do not recall

at this time any exceptions of that kind. [97]

Q. Referring to Plaintiff's Exhibit No. 19 and

the date January 30, 1923. I observe on the min-

utes of the Golf Committee that a letter dated

January 24, from Paul T. Carroll, Class A mem-
ber, was considered. Therein he advised that he

and his wife were planning to leave the city to be

absent approximately six months, and for this

reason requested a leave of absence from the Olym-

pic Club covering that period, and it was the sense

of the meeting that under the present ruling the

members of Class A must continue therein for a

period of at least one year, and that Mr. Carroll's

request be denied. Apparently, Mr. Humphrey,

this would mean that a member would have to con-

tinue paying all the time he was gone.

A. You see they had a rule there that it was

necessary that he pay on account of the condition

that the green fee is attached to the Class A privi-

lege, and as long as he had that privilege he had to

pay that green fee. If he wanted to avoid paying

the green fee, he could transfer the privilege, but
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it was not possible to keep the privilege and not

pay the charge.

Q. That is a fixed charge which doesn't vary, and

if the owner of a privilege doesn't play that doesn't

relieve the member of the payment of the fee?

A. No, that doesn't relieve him from pay-

ment of the fee. It was his right to play if he

desired to and if he didn't exercise the right that

was his misfortune. The same would be true in

the case of illness, or for an incapacitated member,

or one who was incapacitated for a short time.

He always had the option of selling his privilege

and he would receive approximately what he paid

for it.

Q. Is it not a fact that when the club was first

started the holders of Class A privileges was fixed

at 850, but when this number began to be filled up

quickly, the Board felt some privileges should be

reserved for members who were absent?

A. Yes, that is a fact.

Q. Supposing a member came back from abroad

and found out what had been going on during his

absence, and decided that he would like to [98]

have a Class A privilege. Let us say he came back

in November or December of 1923. Was he obli-

gated to pay a six months' amount dating back to

the time when the privileges began?

A. He would not be if the privilege was origi-

nally issued from the club, but if the privilege had

originally been issued to John Smith, and had

never returned to the Board, if he bought that

privilege he would have to pay the charges. If



John P. McLaughlin. 159

(Testimony of William F. Hvmiphrey.)

it was originally issued from the Club, then no

past charges were against him.

Q. Referring to the minutes of the Golf Com-

mittee for August 22, 1922 (Exhibit No. 19), I

observe several members submitted subscriptions

for Class A memberships, enclosing checks in the

amount of $275.00, and requesting that they be

privileged to subscribe at the original price because,

on account of absence from the city, they were

unable to take advantage of the club's offer. The

Committee recommended the request be granted and

the subscription received at the original price with

the understanding, however, that each be charged

with the regular monthly green fee from August 1,

1922?

A. The month would not be divided. The mem-

ber would have to pay the fee for the whole month.

Q. In the event that a Class B privilege holder

desired to transfer from a Class B to a Class A
privilege, would he be required to pay the monthly

charge preceding the time when he made the trans-

fer? \

A. No, just from the date of the transfer. But

he would pay the green fee for the month in which

he made the transfer.

Q. I am assuming that your Board of Directors,

like most Boards, tries to be impartial to its mem-

bers and to be equal and to be fair with its members

and doesn't accordingly grant rights to one and

reject them for another?

A. There are many times where we allow the
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human element to enter in. We do that all the

time wherever we can. [99]

Q. Suppose then that a Class A member decided

that he does not play golf enough and wants to

transfer and become a Class B member. Did he

have to continue paying the monthly fees'?

A. There was no rule entitling him to transfer

from a Class A privilege to a Class B privilege.

If he was transferred it would be under the condi-

tions imposed by the Board of Directors.

Referring to a letter dated January 15, from one

D. D. Madden, a Class A member, wherein he re-

quests that his wife withdraw from the Women's

Club annex, and the request was denied, at the time

it was denied there was a rule that they had to

continue for the first year.

Q. Look at Minutes of May 7th. Note from Dr.

Hartland Law asking that his monthly green fee

of $4.00 be discontinued; it was the sense of the

meeting that this request be denied for the reason

that compliance therewith would be contrary to the

rules now and heretofore in effect at The Olympic

Club ; that is that members of Class A must continue

therein for at least one year.

A. In other words, the Class A privilege carried

with it the incident of paying the monthly green

fees. Any one who wanted to withdraw could with-

draw. He had the only privilege available to him

and that was to sell his membership. If he wanted

to sell all right, but he could not ask to be relieved

of paying the incident of the privilege.



John P. McLaughlin. 161

(Testimony of William F. Himiphrey.)

Q. That was fixed and was not optional?

A. It was optional in this way. That while he

enjoyed the privilege he could not escape paying

the incidental charges against the privileges, but

he could sell the privileges. As long as he had the

privilege he must pay the monthly charge. He had

no option as to that. While he enjoyed the privi-

lege he must pay the fee.

Q. Suppose a member changed from the Class A
privilege to a Class C privilege, becoming a non-

resident, and thereafter wished [100] to trans-

fer back to an A privilege. What would happen in

that case to the payment of the monthly charge?

A. During the period he was an A member he

would pay a green fee against that privilege. Dur-

ing the time he had the C privilege he would pay the

green fee incidental to that privilege, and when he

reverted back to the Class A privilege he would

pay that fee.

Q. Referring to the minutes of the Golf Commit-

tee of February 6, 1926, I note that the Committee

recommended that Mr. Harold Gray be permitted

to transfer to Class A golf privileges effective July

1, 1925, with the understanding that he pay a sum

equivalent to green fees for Class A privileges from

July 1, 1925, at $6.00 per month. Apparently the

action of the Committee took place on February

16, 1926, but this gentleman paid charges back to

July 1, 1925.

A. The privilege was effective form July 1, 1925,

and therefore he paid the charge incidental to the
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privilege from July 1, 1925. There might have

been something more in there, but I do not know,

but I notice that the transfer has to be effective in

July, 1925, and so he would have to pay green fees

from that date.

Q. Even though he first had the privilege in

February, and could not possibly have had the use

of the privilege between July and February?

A. There may have been peculiar circumstances

not set forth why he had the privilege or charge

attached to the privilege then. Anyway, the green

fees are incidental to the privileges themselves

whether Class A privileges or Class C privileges.

Q. Examining the minutes of March 18, I see

that a member sought to be released from Class

A privileges, but was advised he must remain in

the privilege for a year, and that other members

were reinstated upon the understanding that sums

equivalent to green fees for several months be paid.

"What have you to say to that? [101]

A. I do not know the circumstances. It is prob-

able that the member did not pay the green fees

incidental to the privilege or sell the privilege and

he wanted to exercise the privilege, and so he had

to pay the green fees. I am only assuming this is

so. In other words, it is just like a membership

in the club. If a man is delinquent for payment

of dues, he may be dropped from membership.

You will probably find that this was a case of back

fees which had accrued. The facts are not stated,

but I am giving my opinion upon what I think the

facts may have been.
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Q. Suppose the holder of a Class A privilege

doesn't pay the monthly charge, is he dropped'?

A. If he doesn't pay the monthly charge, it is

charged to his regular account. The privilege is

sold and whatever he owes is taken out of the sum

realized from the sale of the privilege. He is

then credited with the balance. He would not be

dropped without going through the regular formali-

ties prescribed by the by-laws. If a Class A holder

didn't pay the monthly charge the Board could

after a time drop him from membership and sell

his privilege.

Q. But if he were reinstated he would have to

pay the monthly charge accruing during the period

of absence when he wasn't in good standing?

A. I don't think the case has arisen. But I can

understand from the minutes that there might be

such a case where the theory of the by-laws didn't

operate. If he wanted to enjoy the privilege and

be in good standing they required him to pay every

dollar incidental to the privilege. As long as the

privilege holder has it the green fees must be paid.

Referring to the status of a woman member of

the Golf Annex, all of her monthly charges are

charged to her sponsor. Supposing she is absent

for a considerable length of time, comes back to the

state and wants to be reinstated. She would have

to pay the monthly charges accruing during her ab-

sence from the [102] state, unless a special rule

was made. I note the case of Mrs. Thomas Ma-

honey in the meeting of January 6, 1926; it might
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be that in that case the charges accrued there and

payment had to be made to meet the charges before

she could use the privilege again.

Q. Mr. Humphrey, your attention is directed to

the minutes of a meeting of January 26, 1926, where

Dr. Geo. Gillman, a Class A privilege holder, wrote

referring to a letter from the Secretary wherein

he was advised that the Class C membership privi-

leges had been closed. To this Dr. Gillman pro-

tested, inasmuch as he is compelled to pay the regu-

lar green fees. Will you explain how this comes

about "?

A. The situation is this: A limitation of 35 was

placed upon the nonresident Class C members at

the time when the limitation of 1000 was placed on

the Class A privileges. Apparently Dr. Gillman

applied for a Class C privilege after the limit of

35 had been reached, and he could not transfer from

the A to the C privilege for that reason. The holder

of a Class A privilege moving away must either

sell his privilege or transfer into the Class C list

provided that the Class C list is not full. Of course

that would be subject to the human element I men-

tioned before and the Board of Directors might

make an exception. Becoming a nonresident the

Class A privilege holders would be obliged to con-

tinue paying the monthly charge except in the case

where if the Class C list was less than 35 he might

transfer to the Class C list. His other option was

to sell the privilege.

In the case of a man who was moving to the east
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expecting to come back again, he would have to con-

tinue to pay the Class A privileges as long as he

had the privilege without any regard at all as to

whether he could use the course. That would be

his misfortune because he has the option of selling

his privilege if he doesn't want to keep it.

I am a member of the Presidio Golf Club; the

San [103] Francisco Club; the Menlo Golf Club,

the San Mateo Polo and Golf Club, and the Bur-

lingame Golf and Country Club. The Presidio

Club requires the payment of monthly dues but

there are no green fees except for a guest. The

member pays a certain amount and can use the

course as much as he wants without additional

charge. There is the same rule at the Burlingame

Golf and Country Club, where monthly dues are

paid and one uses the course as much as he pleases.

It is the same with the San Franicsco Golf and

Country Club. I think it is the rule almost uni-

versally among golf clubs, unless there is a situation

like The Olympic Club and probably in New York

the Winged Foot Golf Club. These are different

organizations. The Olympic Club is in this posi-

tion: It has various departments. For instance,

when we took over the Club at Lakeside, we added

the trap shooting department. Members have to

pay for that. We have the golfing department,

the massage department. The club does not charge

for the use of the swimming tank, but most clubs

do. That is covered by his dues. In the New York

and Chicago Clubs I think there is a charge for
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swimming. There is no charge for the use of the

handball courts. That is covered hy the dues. The

use of the massage-rooms is covered by special

charges. The use of the various departments is

optional with the members.

Q. A member might use a department which

does not require particular service, but the massage

department requires special services?

A. You are correct in that. Take the billiard

department. There is an upkeep of expenses in

the billiard-room. The golf expenses are something

over $7,000 a month. There is a charge made for

those and likewise there is a charge made where

there is special service.

Q. So then, here in your own club in town some

of the services are occasional and special.

A. Yes. The member pays extra for those.

Q. You have mentioned billiard and massage.

Are there others [104] included in the dues for

which nothing extra is paid?

A. Such as wrestling, boxing and tennis, but there

will be a charge for instruction, which is extra.

There is a golf professional at Lakeside and one

at the Olympic Club where there is a course. A
member who wants instruction pays extra because

this is an extra service. In the Burlingame Grold

and Country Club, the privilege of using the course

is what you get for your dues and there is no extra

charge. If the services of a professional for in-

struction is wanted, then there is an extra fee.

There is no swimming but there are tennis courts,
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which I think are free. It is not common to charge

for a tennis court.

We have a swimming pool at the Menlo Club

and a tennis court. There is no extra charge for

the use of the swimming pool. I do not think

there is an extra charge for the use of the tennis

court, but I do not know. It has been my expe-

rience in the various clubs that in these clubs the

monthl}^ dues cover the use of the golf course with-

out extra charge. I would not say that there is

any exception to that rule in any of the clubs which

I know about. All that I know about are the Pre-

sidio, San Francisco, Menlo and the Burlingame.

Q. Referring to the circulars which you address

to the members of the club, a comparison is made

of the monthly sums to be charged to your Class A
privilege holders with the monthly dues charged

in other clubs. It is stated that the dues are ap-

proximately twice the amount to be charged to your

members. Is that a fair comparison?

A. It all depends on the club. The Menlo Club

dues are increased for a period of three months,

sometimes to $50 a month, to avoid an assess-

ment which is not provided for in the Articles of

Incorporation. Other clubs do the same way. The

regular dues at the San Francisco Club are $15 a

month. Other clubs occasionally raise dues for a

termporary period instead of making an assessment.

All of the clubs to which I have referred to have

a club house, lunch-room, shower-room and a room

for entertainment. Locker privileges are paid for
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extra. The San Francisco Club has bedrooms;

[105] so has the Menlo and the Burlingame has

a few cottages and bedrooms. All of them have

adequate space for dancing and for private enter-

tainment. The Presidio Club is similar. All of

these clubs have a much smaller membership than

the Olympic Club. The other clubs are limited to

500 or 600 and some of them to 300. Referring to

the number of Class A privilege holders, it was

originally 850, then went up to 1300. At the pres-

ent time there are 1027, and we are under an im-

plied obligation to reduce it to 1,000.

Q. You state that there is a restricted and unre-

stricted A privilege, the general difference being

that the unrestricted privilege can be sold and in-

herited whereas the restricted privilege is limited

to the lifetime of the holder.

A. One is limited; enjoyment is limited as long

as he lives or continues his membership in the

Olympic Club but he can never sell it. There is no

restriction upon the number of unrestricted privi-

leges, but there are only a few. The monthly charge

for both is the same.

When golfers go on the golf course their names

are entered in the starting lists at the golf house.

These lists are then checked by the Club and

charges made accordingly. If the man holds a

privilege, he merely makes the monthly green fee

payment, whereas any other member of the Club

would be charged the daily green fee. [106]
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Redirect Examination.

The WITNESS.—(Resuming Narrative.) Re-

garding the restricted and unrestricted privileges,

I was inaccurate if I said the unrestricted privilege

was "Inherited." The unrestricted privilege has

a salable value after the death of a member of The

Olympic Club. The right to the unrestricted priv-

ilege does not go to a Club member's descendants.

The by-laws require that within ninety days the

executor or administrator can sell the unrestricted

privilege through the Club. It cannot be enjoyed

by anyone, however, in the interim, and cannot be

sold to anyone save an active member of The Olym-

pic Club in good standing. If the personal repre-

sentative fails to sell the unrestricted privilege the

Club either purchases the privilege or sells it to

an active member of the Club in good standing,

for not less than $600.00.

The ownership or nonownership of a golf privi-

lege, the acquisition, forfeiture, purchase, or sale

of such privilege, in nowise affects the membership,

active, honorary,- life or nonresident, of a member

of The Olympic Club.

Mr. DOYLE.—With reference to these other

clubs, the Presidio Club, the San Francisco Club,

the Menlo Club and the Burlingame Golf and Coun-

try Club, state if those clubs are inherently golf

clubs "i

A. Yes, those are golf and country clubs, with

the exception of the Presidio Club, which is essen-

tially a golf club. Golf is the principal and chief
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purpose of these clubs, but I think the clubs also

have social facilities.

Q. Do any of those clubs maintain a city club

and a country club after the fashion of The Olympic

Club.

A. No, none of them have city homes. As far as

I know, all that they consist of is the country home.

Q. Now in connection with your testimony that

there were no [107] charges for swimming at

The Olympic Club, either in the city or at the Lake-

side property, state whether the cost of maintain-

ing, filling and cleaning the swimming tank is or

is not a heavy expense as compared with some of

the other expenses of the club such as golf.

A. Of course there is no comparison. As I may
explain, the upkeep of our golf course, including

watering and planting and all I think last month,

was around $7,000.00. Compared with a month ago

it was $9,000.00. Now the emptying and cleaning

of the swimming tank is carried on by porters of

the club.

Q. And the excuse in that way is negligible'?

A. Well, it is negligible when compared with the

upkeep of the golf facilities. They have their hose,

a hose at the tank. It takes them two or three

hours to change the tank and the filling of the tank

is nominal.

Q. Now with reference to the maintenance of the

handball courts, what about the maintenance of

handball courts'?

A. Well, it just consists generally of sweeping
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out and keeping them clean. There is not very

much expense except probably once a year maybe

it may be painted in order to improve the appear-

ance.

Q. What about the tennis courts?

A. Of course, after the first expense, it is nominal

except for lines and nets.

In the event that a member of The Olympic Club,

holding a privilege, or any other member of The

Olympic Club not holding a privilege, failed to

pay his bill at the proper time, which included

either the monthly green fee or the daily green

fee for golf, the starter would be instructed not to

allow the member to play golf. His case would

first go through the machinery provided by the

by-laws, such as notice and posting and so forth.

[108]

Recross-examination.

If a member holding a Class "A" privilege be-

comes delinquent in the payment of his monthly

green fees and the privilege is cancelled, it does not

affect his active membership in the Club. The

privilege may be sold (and the Club has a standing

offer to pay $600 for it) and his account is credited

with the amount of the sale. The difference be-

tween what he owes and the amount received from

the sale of the privilege is paid to the member.

Thus he would continue to be an Active member.

Plaintiff rested.

Defendant rested.

The foregoing is all of the evidence received.
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Thereupon at the conclusion of the foregoing,

plaintiff moved the Court for judgment in plain-

tiff's favor as prayed in the complaint.

Thereupon defendant moved the Court for judg-

ment in favor of defendant as prayed in the answer.

Both parties requested special findings. The

Court took both motions for judgment and the mo-

tion for special findings under advisement and gave

leave for filing briefs.

Thereafter and on the 14th day of Aug-ust, 1931,

the Court granted defendant's motion for judgment,

and denied plaintiff's motion for judgment, to

which the plaintiff duly excepted.

(PLAINTIFF'S EXCEPTION No. 1.) [109]

The court rejected each and every finding pro-

posed by plaintiff to which the plaintiff duly ex-

cepted .

(PLAINTIFF'S EXCEPTION No. 2.)

Plaintiff's said proposed findings and objections

to defendant's proposed findings are as follows:

[110]

[Title of Court and Cause.]

OBJECTIONS TO FINDINGS OF FACT AND
CONCLUSIONS OF LAW PROPOSED BY
ATTORNEYS FOR DEFENDANT IN THE
ABOVE-ENTITLED ACTION.

To the Defendant Above Named, JOHN P. MC-

LAUGHLIN, Collector of Internal Revenue,
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and to His Attorneys, GEORGE J. HAT-

FIELD, United State Attorney, and ESTHER
B. PHILLIPS, Assistant United States Attor-

ney:

The plaintiff above named objects to the pro-

posed findings of fact and conclusions of law pre-

sented by defendant in the above action, and in par-

ticular specifies his objections to said findings as

proposed and omissions from said proposed find-

ings as follows:

First: Objects to the omission from said pro-

posed findings of fact that Paragraphs II, III, IV

and V of the complaint of plaintiff on file in the

above-entitled action are true.

Second: Objects to the omission in said proposed

findings of fact in regard to the truth or falsity of

allegations contained in Paragraphs II, III, IV and

V of plaintiff's complaint.

Third: Objects to the proposed finding desig-

nated as II [111] lines 30-32 on page 1 of said

proposed findings and lines 1-7 on page 2 of said

proposed findings and particularly as follows: that

after the words "Olympic Club" on Ine 5, page 2,

of said proposed findings the words "and desig-

nated Class A privileges" should be added, and the

balance of said paragraph, to wit, "commonly

known and referred to in said Club as a Class A
Privilege, or a Class A Golf Privilege, or a Class A
Golf Membership," should be stricken out.

Fourth: Objects that said proposed findings do

not find that the allegations contained in Paragraph

VII of plaintiff's complaint are true and on the
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further ground that no finding is proposed as to

the truth or falsity of said allegations contained

in said Paragraph VII of plainti:ff's complaint.

Fifth: Objects that the said proposed findings do

not find that the allegations contained in Paragraph

VIII of plaintiff's complaint are true and on the

further ground that no finding is proposed as to the

truth or falsity of the allegations contained in Para-

graph VIII of plaintiff's complaint.

Sixth: Objects to the finding designated as V and

contained on page 3 of said proposed findings of

fact, lines 1-9 and each and every part thereof.

Seventh: Objects to the omission from said pro-

posed findings of the following facts which were

duly and regularly approved at the trial of said ac-

tion, to wit

:

(1) The classification of membership in The

Olympic Club were and are as foUows: Prior to

July 3, 1925:

1. Active.

2. Charter.

3. Life.

4. Honorary.

5. Nonresident.

6. Courtesy. [112]

7. Service.

8. Athletic.

9. Nonresident athletic.

10. Honorary athletic

11. Junior.

12. Juvenile.

13. Associate.
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At all times since July 4, 1925

:

1. Active.

2. Life.

3. Honorary.

4. Associate.

5. Nonresident.

6. Courtesy.

7. Service.

8. Contributing.

9. Nonresident contributing.

10. Honorary contributing.

11. Junior.

12. Juvenile.

(2) That on or about the 12th day of June, 1912,

said The Olympic Club, proposed to plaintiff that

if plaintiff would contribute $275 to the capital of

said Club, plaintiff's contribution together with like

contributions from various other members of said

Club would be used in the purchase and acquisition

from another Club, to wit. The Lakeside Club, of

certain real property upon which there was then

located a golf links and other golf facilities includ-

ing buildings;

(3) That in consideration of such contribution

by plaintiff, that plaintiff should thereafter be en-

titled to use such golf links without the payment of

a daily green fee each time he used the said links,

and upon the payment of a reduced flat monthly

green fee in lieu of said daily green fees

;

(4) That said real property was to be and was
acquired by said The Olympic Club, and members

of said Club not making such contribution to capi-
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tal had and have the same [113] interest therein

as members who made such contribution to capital

;

(5) That all active members of said The Olym-

pic Club, including those not making said capital

contribution as well as those members making such

capital contribution, had equal rights to use said

golf links when and as often as they desired

;

(6) That each active member who did not make

such capital contribution was required to pay a

daily green fee each time he used said golf links;

(7) That each active member who made such

capital contribution was privileged to use said golf

course as often as he desired upon the payment of

a flat monthly green fee in lieu of daily green fees

as charged to and collected from members who had

not made such capital contribution;

(8) That the right and privilege of active mem-

bers who had made such capital contribution, to use

said links as often as they desired upon payment of

a flat monthly green fee in lieu of daily green fees,

was known and designated as a Class A Privilege.

(9) That plaintiff having made such capital con-

tribution, became and was the owner of a Class A
Privilege and thereby became entitled to use said

golf links as often as he desired upon the payment

of the flat monthly green fee

;

(10) That the monthly green fees paid by plain-

tiff to said The Olympic Club under plaintiff 's Class

A Privilege, during the period March to December,

1923, amounted to $52. [114]

(11) That said monthly pa^Tuents were green

fees, to wit: Special fees for special services.
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(12) That plaintiff was not required to pay said

monthly payments as an incident to membership in

said Club.

(13) That plaintiff had the option and right to

retain, or to dispose of to members of the Club, or

turn into the Club, said privilege without affecting

in any manner his membership in the Club.

(14) That plaintiff's membership in the Club

could not be revoked, cancelled, suspended or in any

wise affected by any failure of plaintiff to pay said

monthly green fees.

(15) That upon plaintiff's failure to pay said

monthly green fee over an extended period, plain-

tiff's Class A privilege could be sold by the Club, the

sale price to be devoted as follows

:

(a) To pay into Club the amount of plain-

tiff's delinquency in said monthly payments.

(b) To pay balance, if any, to plaintiff.

(16) That during all the time herein mentioned

the Club continuously offered by way of a standing

offer to all owners of Class A privileges, to repur-

chase said privileges for the sum of $600.

Eighth: Objects to the conclusions of law stated

on page 3 of said proposed findings of fact and con-

clusions of law, lines 11-16, inclusive, and each and

every part of said conclusions of law, and in lieu

thereof respectfully requests that the above-entitled

[115] court should find that tax against the plain-

tiff was erroneously and illegally assessed and col-

lected by the Conmiissioner of Internal Revenue,

and that plaintiff have and recover judgment

against defendant for the sum of $5.20, together

with interest and costs of suit.
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Ninth: Objects to the proposed findings in that

said findings and conclusions of law are not sup-

ported by the evidence in this case.

Respectfully submitted,

MOEGAN J. DOYLE.
JOHN PARKS DAVIS. [116]

The court thereupon adopted the findings of fact

and conclusions of law proposed by the defendant,

to which plaintiff duly excepted.

(PLAINTIFF'S EXCEPTION No. 3.)

Said findings of fact and conclusions of law were

identical with those appearing elsewhere in the rec-

ord. [117]

STIPULATION RE BILL OF EXCEPTIONS.

IT IS HEREBY STIPULATED AND
AGREED by and between the attorneys for plain-

tiff and for the defendant that the foregoing bill of

exceptions has been presented within the term of

court and extensions thereof as required by law and

the rules of this court, and that it be approved, al-

lowed, and settled by the above-entitled court as cor-

rect in all respects, and that the same shall be made

a part of the record in said cause and may be used

on appeal from the judgment herein.

IT IS FURTHER STIPULATED that the ex-

hibits referred to therein (Plaintiff's Exhibits Nos.

1 to 21, inclusive, and Defendant's Exhibits Nos. 1

to 4, inclusive) may be duly certified and authenti-

cated by the Clerk of the above-entitled court, and

when transmitted to and filed with the Clerk of the

Circuit Court of Appeals may be deemed a part
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of said bill of exceptions, and may be referred to

by the parties hereto and by said United States

Circuit Court of Appeals as fully as though in-

cluded herein.

Dated: San Francisco, California, December 16,

1931.

MORGAN J. DOYLE,
JOHN PARKS DAVIS,

Attorneys for Plaintiff.

GEO. J. HATFIELD,
United States Attorney,

ESTHER B. PHILLIPS,
Assistant United States Attorney,

Attorneys for Defendant. [118]

ORDER SETTLING AND ALLOWING EN-
GROSSED BILL OF EXCEPTIONS.

The foregoing bill of exceptions, duly proposed

and agreed upon by counsel of respective parties,

pursuant to the said stipulation and pursuant to

order of Court extending the term for the purpose

of proposing and settling bill of exceptions herein,

contains all the evidence in the cause, is correct in

all respects, and is hereby settled, allowed, and

authenticated as and for the appellant's bill of ex-

ceptions, for use on appeal in the above-entitled

action.

IT IS FURTHER ORDERED, that the exhibits

in the above-entitled action referred to in said bill

of exceptions (Plaintiff's Exhibits Nos. 1 to 21, in-

clusive, and Defendant's Exhibits Nos. 1 to 4,

inclusive) may be withdrawn, and when duly certi-
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fied and authenticated by the Clerk of this court

may be transferred to the Clerk of the United

States Circuit Court of Appeals in and for the

Ninth Circuit, to become a part of the record on

appeal, and when so transmitted to the said United

States Circuit Court of Appeals may be referred to

by the parties hereto and by said court as a part of

said bill of exceptions.

Dated, San Francisco, California, December 18,

1931.

HAROLD LOUDERBACK (Sgd.),

United States District Judge.

[Endorsed] : Filed Dec. 19, 1931. [119]

[Title of Court and Cause.]

PETITION FOR APPEAL.

To the Honorable HAROLD LOUDERBACK,
District Judge:

The above-named plaintiff, Frank J. Foran, con-

ceiving himself aggrieved by the order and judg-

ment made and entered in the above-named court

in the above-entitled cause under date of August

14, 1931, wherein and whereby your petitioner's

claim for tax refund was denied, does hereby

appeal from said order and judgment, and from the

whole thereof, to the United States Circuit Court of

Appeals for the Ninth Circuit, for the reasons

set forth in the assignment of errors filed here-

with.

Your petitioner prays that this, his petition for
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said appeal, may be allowed, and tliat a citation

be issued as provided by law and that the tran-

script of the record, proceedings and papers upon

which said order and judgment were based, duly

authenticated, be sent to the United States Cir-

cuit Court of Appeals for the Ninth Circuit, under

the rules of such court in such cases made and

provided, and your petitioners further pray that

the proper order relating [120] to the security

to be required of them be made.

Dated, this 12th day of Nov., 1931.

MORGAN J. DOYLE,
JOHN PARKS DAVIS,

Attorneys for Said Petitioner.

Appeal allowed upon giving bond for cost and

damages on appeal, in the sum of |250.

HAROLD LOUDERBACK,
District Judge.

[Endorsed] : Filed Nov. 13, 1931. [121]

[Title of Court and Cause.]

ASSIGNMENT OF ERRORS.

Now comes the plaintiif in the above-entitled

cause and files the following assignment of errors

which were duly excepted to and upon which he

will rely in the prosecution of his appeal to re-

verse the judgment made by this Honorable Court

on the 14th day of August, 1931.
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First: The Court erred in rendering judgment

in favor of defendant and against plaintiff;

Second: The Court erred in not rendering judg-

ment in favor of the plaintiff and against the de-

fendant
;

Third: The Court erred in denying the motion

of the plaintiff for a judgment on the evidence;

Fourth: The Court erred in omitting to find that

each and every allegation of plaintiff's complaint

and amendment thereto is true;

Fifth: The Court erred in making its finding

number V. The Court erred in not finding that

said monthly payments were green fees, to wit,

special fees for special services;

Sixth: The Court erred in finding that said

monthly payments were neither optional nor volun-

tary;

Seventh: The Court erred in finding that said

monthly [122] payments constituted member-

ship dues;

Eighth: The Court erred in finding that plain-

tiff's Class A golf privilege was a class of member-

ship in The Olympic Club;

Ninth: The Court erred in finding that said

monthly payments made by plaintiff were dues of a

golf membership in The OljTnpic Club

;

Tenth: The Court erred in concluding from the

facts found that the tax against the plaintiff was

correctly assessed by the Commissioner of Internal

Revenue

;

Eleventh : The Court erred in concluding from the

facts found that the plaintiff was not entitled to

refund.
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WHEREFORE, plaintiff prays that his appeal

be allowed, that this assignment of errors be made a

part of the record in his cause, and that upon the

hearing of his appeal the errors complained of be

corrected and the said judgment of August 14, 1931,

may be reversed, annulled and held for naught;

and further that it be adjudged and decreed that

the said plaintiff and appellant have the relief

prayed for in his complaint, and such other relief as

may be proper in the premises.

MORGAN J. DOYLE,

JOHN P. DAVIS,

Attorneys for Plaintiff and Appellant.

Due service and receipt of a copy of the within

assignment of errors is hereby admitted this 12th

day of November, 1931.

GEO. J. HATFIELD,
ESTHER B. PHILLIPS,

Attorneys for Defendant.

[Endorsed] : Filed Nov. 13, 1931. [123]

HARTFORD ACCIDENT AND INDEMNITY
COMPANY,

Hartford, Connecticut.

(Seal)

[Title of Court and Cause.]

BOND ON APPEAL.

WHEREAS, Frank J. Foran has appealed to the

United States Circuit Court of Appeals for the
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Ninth Circuit from a certain judgment rendered

against said Frank J. Foran in said action in the

above-entitled court and in favor of John P. Mc-

Laughlin, Collector of Internal Revenue, and en-

tered herein on August 14, 1931.

NOW, THEREFORE, in consideration of the

premises and of such appeal, the undersigned Hart-

ford Accident and Indemnity Company, a corpora-

tion organized and existing under the laws of the

State of Connecticut and duly authorized to trans-

act a general surety business in the State of Cali-

fornia, does hereby undertake and promise on the

part of Frank J. Foran, the appellant, that said

appellant will pay all damages and costs which may
be awarded against him on the appeal, or on a dis-

missal thereof, not exceeding Two Hundred Fifty

Dollars ($250.00), to which amount it acknowledges

itself bound.

It is further stipulated as a part of the foregoing

bond that in case of the breach of any condition

thereof, the above-named District Court may, upon

ten (10) days' notice to the surety above named,

proceed summarily in said proceedings to ascertain

the amount which said surety is bound to pay on

account of such breach, and render judgment there-

for against said surety and award execution there-

for.

IN WITNESS WHEREOF, the said surety has

caused these presents to be executed and its official

seal attached by its duly authorized attorney-in-
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fact at San Francisco, [124] California, the 13

day of November, A. D. 1931.

HARTFORD ACCIDENT AND INDEM-
NITY COMPANY.

[Seal] By H. L. JANSEN,
Attorney-in-fact.

The premium on this bond is $10.00 per annum.

State of California,

City and County of San Francisco,—ss.

On this 13 day of November, in the year one

thousand nine hundred and 31, before me, W. W.
Healey, a notary public in and for said city

and county, residing therein, duly commissioned and

sworn, personally appeared H. L. Jansen known to

me to be the attorney-in-fact of the Hartford Ac-

cident and Indemnity Company, the corporation

described in and that executed the within instru-

ment, and also known to me to be the person who
executed it on behalf of the corporation therein

named, and he acknowledged to me that such cor-

poration executed the same.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed my official seal, at my office,

in the said City and County of San Francisco,

the day and year in this certificate first above

written.

[Seal] W. W. HEALEY,
Notary Public in and for the City and County of

San Francisco, State of California.

My commission will expire August 29, 1933.
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Approved this 13th day of November, 1931.

HAROLD LOUDERBACK.

[Endorsed] : Filed Nov. 14, 1931. [125]

[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT OF RECORD.

To the Clerk of the Above-entitled Court

:

You are hereby requested and directed to prepare

and certify a transcript of the record in the above-

entitled case for the use of the Circuit Court of

Appeals of the United States for the Ninth Circuit,

by including therein the following papers

:

1. Complaint.

2. Answer.

3. Stipulation and order extending time and term.

4. Findings of fact and conclusions of law.

5. Engrossed bill of exceptions.

6. Petition and order for appeal.

7. Bond on appeal.

8. Citation to the appellee.

9. Praecipe for transcript of record.

10. Assignment of errors.

11. Clerk's certificate to transcript of record.

12. Amendment to plaintiff's complaint.

Dated: , 1931.

MORGAN J. DOYLE,
JOHN PARKS DAVIS,

Attorneys for Plaintiff and Appellant.

[Endorsed] : Filed Dec. 21, 1931. [126]
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[Title of Court and Cause.]

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD.

I, Walter B. Maling, Clerk of the District Court

of the United States, in and for the Northern Dis-

trict of California, do hereby certify the foregoing

126 pages, numbered from 1 to 126, inclusive, to be

a full, true and correct copy of the record and pro-

ceedings as enumerated in the praecipe for record

on appeal, as the same remain on file and of record

in the above-entitled suit, in the office of the Clerk

of said court, and that the same constitutes the

record on appeal to the United States Circuit Court

of Appeals for the Ninth Circuit.

I further certify that the cost of the foregoing

transcript of record is $19.40; that the said amount

was paid by the plaintiff and appellant, and that

the original citation issued in said suit is hereto

annexed.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed the seal of said District Court

this 23d day of December, A. D. 1931.

[Seal] WALTER B. MALING,
Clerk, United States District Court for the Northern

District of California. [127]
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[Title of Court and Cause.]

CITATION ON APPEAL.

United States of America,

Northern District of California,—ss.

The President of the United States of America, to

John P. McLaughlin, Collector of Internal

Revenue, and to the United States Attorney

for the Northern District of California,

GREETINGS:
You are hereby cited and admonished to be and

appear in the United States Circuit Court of Ap-

peals for the Ninth Circuit in the City and County

of San Francisco, State of California, on or before

the 13 day of December, A. D. 1931, pursuant to an

order allowing an appeal, filed and entered in the

Clerk's office for the District Court of the United

States for the Northern District of California, from

the final judgment signed and filed and entered on

the 14th day of August, 1931, in that certain suit

being numbered 18,856-L., in the files and records

of said court, wherein Frank J. Foran is plaintiff

and appellant, and John P. McLaughlin, Collector

of Internal Revenue, is defendant and appellee, to

show cause, if any there be, where the judgment

rendered against said appellant, as in said order

allowing appeal mentioned, should not be corrected,

[128] and why justice should not be done to the

parties in that behalf.
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WITNESS, the Honorable HAROLD LOUDER-
BACK, Judge of the United States District Court

for the Northern District of California, this 13th

day of November, 1931.

HAROLD LOUDERBACK.
Duly served this 13 day of Nov., 1931.

GEO. J. HATFIELD.
By ESTHER B. PHILLIPS.

[Endorsed] : Filed Nov. 14, 1931. [129]

[Endorsed]: No. 6705. United States Circuit

Court of Appeals for the Ninth Circuit. Frank

J. Foran, Appellant, vs. John P. McLaughlin, Col-

lector of Internal Revenue, Appellee. Transcript

of Record. Upon Appeal from the United States

District Court for the Northern District of Cali-

fornia, Southern Division.

Filed December 23, 1931.

PAUL P. O'BRIEN,

Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.
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No. 6705

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

Frank J. Forax,

Appellant,

vs.

John P. McLaughlin, Collector of Internal

Revenue,

Appellee.

BRIEF FOR APPELLANT.

STATEMENT OF CASE.

This appeal is taken from a judgment of the

United States District Court for the Southern Divi-

sion of the Northern District of California, in favor

of John P. McLaughlin, Collector of Internal

Revenue, appellee, and against the appellant.

Appellant brought this action to recover a ten per

cent tax exacted b}^ appellee upon certain pajnuents

which appellant made to The OljTnpic Club during

1923 (T. 1). Appellee claimed that the payments to

the Club amounting to $52.00 constituted dues which

were subject to a ten per cent tax of $5.20 under

Section 801 of the Revenue Act of 1921 (T. 17). Ap-

pellant contended and still contends that the pay-



ments in question were not dues but on the contrary

greew fees which he paid to the Club monthly at a flat

monthh^ rate, in lieu of the daily green fees exacted

for daily use of the Club's golf courses.

These green fees which were taxed had been paid

by appellant to the Club in addition to his regular

monthly dues of $6.00 as an active resident member

of the Club. Appellant contends that these monthly

green fees were not incidental to membership and

therefore were not dues, but were special charges paid

for the use of a special facility of the Club.

The question presented is whether these monthly

golf payments made by appellant to The Olympic

Club were or were not "dues" within the meaning of

Section 801 of the Revenue Act of 1921. Admittedly

daily green fees are not taxable. Therefore, the only

question on this appeal is w^hether such green fees

when paid monthly, lose their character as ''green

fees" and become ''dues."

A jury having been waived by written stipulation

(T. 28), the action was tried by the Court, Honorable

Harold Louderback presiding.

Mr. William F. Humphrey, President of The

Oljanpic Club, was the only witness called by either

party. At the conclusion of the evidence plaintiff

moved the Court for judgment in his favor upon the

pleadings and the evidence. Thereupon defendant

moved the Court for judgment in favor of the de-

fendant, and both parties requested special findings.

Both motions for judgment and for special findings

were submitted upon briefs to be filed by the respec-

tive parties.



Thereafter, and on the 14th day of August, 1931,

the Court granted defendant's motion for judgment

and denied plaintiff's motion for judgment, to which

plaintiff duly excepted. The Court rejected each and

eveiy finding proposed by plaintiff and adopted the

findings of fact and conclusions of law proposed by

the defendant, to all of which plaintiff duly excepted

(T. 172-178).

STATEMENT OP FACTS.

The Olympic Club is and at all times since Febru-

ary 12, 1879, has been a non-profit corporation duly

organized and existing under and by virtue of the

laws of the State of California, with its principal

office and place of business in the City and County of

San Francisco, State of California. The Olympic

Club (the members of which are hereinafter some-

times referred to as ''Olympians"), was originally

organized as a non-profit unincorporated association

on May 6, 1860, and continued as such until 1879,

when it was incoi^porated imder the laws of the State

of California as a non-profit corporation, as aforesaid

(T. 29-30). A true copy of the Articles of Incorpora-

tion of said corporation was admitted in evidence (T.

29) as plaintiff's Exhibit No. 1.

On the 11th day of February in the year 1929 the

term of the existence of the corporation was ex-

tended in accordance with the law^s of the State of

CalifoT-nia (T. 31).

The Olympic Club is and at all the times since its

organization has been, an athletic and educational or-



ganization, and its objects and purposes are and at

all times since its organization have been those speci-

fied in paragraph ''Second" of its Articles of Incor-

poration (T. 31), as follows:

<<* * * to establish and maintain a g^Tnna-

simn and to establish social intercourse among its

members, and also to buy, sell, lease, or mortgage
all such property both real or personal as may be

necessary to carry out the purposes of the cor-

poration. '

'

And in Article III of its By-laws of 1919, as follows

:

"The objects of The Olympic Club shall be the

improvement and education and development of

its members, physically and mentally, the promo-

tion of social intercourse, and the fosteinng of

amateur athletics."

(Plaintiff's Exhibit No. 2, T. 32.)

The membership of The Olympic Club is divided

into certam classes. Prior to July 3, 1925, the mem-

bers were classified as follows

:

1. Active. 2. Charter. 3. Life. 4. Honoraiy.

5. Non-resident. 6. Courtesy. 7. Service. 8.

Athletic. 9. Non-resident athletic. 10. Honor-

ary athletic. 11. Junior. 12. Juvenile. 13. As-

sociate.

At all times since July 4, 1925, said members have

been and are classified as follows, to-wit:

1. Active. 2. Life. 3. Honorary. 4. Associate.

5. Non-resident. 6. Courtesy. 7. Sei-vice. 8.

Contributing. 9. Non-resident contributing. 10.

Honorary contributing. 11. Junior. 12. Juvenile

(T. 21-22-32-87).



The total membership of the Chib at the time of

filing the complaint herein was and it still is, approxi-

mately five thousand. Of this total membership there

are about thirty-six hundred active members, fifty-

eight life membei^, two hundred sixty-two non-resi-

dent members.

The property of The Olympic Club consists of cer-

tain property at Post and Mason Streets, San Fran-

cisco (hereafter referred to as the ''city property") ;

also certain property lying partly in the City and

County of San Francisco and partly in San Mateo

County, California (hereafter referred to as the

''country property").

The city property consists of land and a club build-

ing on Post Street near the comer of Mason Street.

This building and all of its facilities, appointments

and equipment are available to all members of the

Club. The building contains a gymnasium, swimming

tank, hot rooms, steam baths, barber shop, lounging

room, library, grill, rimning track, fencing room, bil-

liards and card room, squash courts, hand ball courts,

and solarium. Here the club maintains a corps of in-

structors who instruct the members in all forms of

athletics and physical culture. It is and has always

been the policy of the Club to maintain its various

amateur teams (football, baseball, track, swimming,

basketball, etc.) and to send them in competition with

other amateur teams (T. 31). The total value of said

city property was in excess of $1,600,000.00 at the time

of the filing of the complaint (T. 67).



The country property of The Oljmipic Chib con-

sists of approximately 376 acres lying partly within

the City and County of San Francisco and partly

within the County of San Mateo, California. Im-

provements on the said coimtry property consist of

two club houses, swimming pool, and the usual ap-

purtenances, facilities and accessories of a modern

up-to-date country club. The investment of said

country property approximates $2,000,000.00 (T. 67).

The transcript (T. 46 et seq.) shows a history of

events and proceedings leading up to the acquisition

by The Olympic Club of the lease of the comitry prop-

erty. In 1918 the Lakeside Golf Club, a corporation

(in no way connected with The Olympic Chib) owned

certain lands and leaseholds lying iii San Mateo and

San Francisco Counties, and certain improvements

thereon, including club houses and golf courses.

The Lakeside Club, being in financial difficulties,

urged The Olympic Club to purchase the Lakeside

Club's real estate, club house and leasehold. Because

the officers of The Olympic Club were uncertain as

to whether a sufficient number of The Olympic Club

members were interested in golf to warrant the pur-

chase of the country properties and the addition of

golf as an activity of the Club, the Lakeside Golf Club

proposed to lease the properties to The Olympic Club

without any charge other than the operating expenses

for two years, during which period the interest or lack

of interest of The Olympic Club members could be

determined. The Olympic Club submitted the tei-ms

of this proposal to its members by means of a cir-

cular (T. 46-47, et seq.).



It will be noted that said circular contains the fol-

lowing language

:

**It is not and never has been the purpose of

the directors to acquire the premises exclusively

for golf (T. 48).

'^The Lakeside Club is admirably situated for

a country club, * * * On its ocean side is one of

the finest beaches for sea bathing that can be

found * * * the Club in all probability will be

granted boating privileges on Lake Merced. In

addition there are splendid facilities for trap

shooting, * * * There are many attractive loca-

tions for tennis and hand-ball courts.*******
''It is not intended to charge the members of

the Club any initiation or dues. They may enjoy

the club house, hand-ball, tennis and swimming,

without any charge. A member will have the

alternative of paymg fifty cents green fee, or for

$2.50 a month he may play as often as he desires

without any green charge * * *" (T. 48-49).

''The usual initiation fee in a golf club ranges

from $100.00 to $300.00, and the average monthly

dues are $6.00. Other athletic institutions have

taken over golf courses and have charged, in ad-

dition to the regular club dues, the usual dues

charged by golf clubs; consequently the proposi-

tion herewith submitted to The Olympians is

exceptional and unique. The regular monthlj^

dues of $5.00 are less than the monthly dues of

any golf club, yet these dues entitle an Olympian

to enjoy not only the privileges of the present

club house, but of the country club wdth golf and

trapshooting and the other features" (T. 50-51).
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This proposal to lease the property for two years

received the practically unanimous approval of the

members of The Olympic Club, whereupon another

circular was sent to the members (T. 52-53) which

stated, among other things:

^'No Olympian w^ill be required to pay initia-

tion or dues, but a charge will be made for golf

and trap shooting. To meet the cost of maintain-

ing the premises in keeping with the dignity of

The Olympic Club, the Directors decided to create

the following classes: 'Active Grolf,' 'Inactive

Golf and 'Associate G-olf.' The first will include

members who elect to pay $2.50 a month for two

years in lieu of green fees. 'Inactive Golf will

be limited to members who play golf occasionally

and who prefer to pay a green fee of fifty cents

on each occasion. 'Associate Golf provides for

the women of a member's family. On the pay-

ment of $100.00 the women of an Olympian's

family may enjoy, for the full period of the two

years from the first day of November, 1918, the

privileges of the Club House and the Golf Course

without the payment of any green fee.''

The Olympic Club operated the Lakeside property

under the above lease and agreement, and verbal ex-

tensions thereof, for about three and one-half years,

during which time all members of The Olympic Club

were permitted to enjoy the golf course facilities by

the pajonent of green fees (either monthly or daily)

in the above stated manner (T. 53-54).

At the end of the trial period The Olympic Club

agreed to purchase all the Lakeside Golf Club prop-

erty and about the 15th day of September, 1922, the



Club took over from the Lakeside corporation all its

properties by proper legal conveyances. The total

purchase price was approximately $110,000.00. By this

time so many of the members of the Club were golf

enthusiasts that they crowded the golf course and it

became necessary for the Club to plan and construct

two new courses of eighteen holes each. Its first step

was the acquisition of additional property (T. 54, 55,

56, 57). Accordingly by May 1, 1922, and before it con-

summated the purchase of the Lakeside properties,

the Club entered into an agreement with the Spring

Valley Water Company to purchase an additional

three hundred twenty-five odd acres of land which

the Spring Valley Water Company owned in that

vicinity, for the sum of $350,000.00 (T. 56). The Club

later purchased from one Amelia Webber adjoining

property consisting of 39.03 acres for a total siun of

$29,800.00 (T. 56).

The transcript shows that after the purchase of

the Lakeside property, members of The Oljonpic Club

oftentimes referred loosely to the Club's country prop-

erty as '^Lakeside Golf Club," ''The Olympic Country

Club," and ''The Olympic Golf and Country Club."

Even the golf committee at times used such inaccurate

appellations. There is, however, only one organiza-

tion, one corporate entity, and that is The Olympic

Club (T. 134).

The problem of financing the purchase of the Lake-

side properties and the Spring Valley property and

the construction of two new eighteen hole golf courses,

as well as a new club house, was presented to the Board

of Directors of The Olympic Club. The Directors
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solved this problem by inducing some of the Active,

Life and Non-resident members of the Club who were

in good standing to make volimtary contributions to

the capital of the Club.

Circulars were sent to the members of the Club

regarding the plan and urging them to make contri-

butions to capital; a banquet was held at which many
subscription cards were signed; and the members

were advised that certain golf privileges were to be

created for those who made the contributions to the

capital (T. 54 et seq. ; 62 et seq.).

The circular of June 12, 1922, contains the follow-

ing:

''The Plan. All Olympians may enjoy the

privilege of the Country Club, without the pay-

ment of any additional dues and, imder the con-

ditions herein set forth, all may have the privi-

lege of the two golf courses to be constructed.

a* * * ]gy ^^Q proposed plan there is no ini-

tiation fee, as no new membership is created, but

every contributor will have the right to sell the

rights acquired by this contribution to an OljTii-

pian and retain half of the proceeds of the sale"

(T. 58, 59).

All members of the Club, regardless of whether

they had responded to the request for contributions or

not were entitled to use the golf courses as often as

they desired. Members who did not make a contribu-

tion to capital to be used in acquiring the prope]'ties

were required to pay a daily green fee each time they
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used the golf course. Members who did make the

contributions to capital were given the privilege of

paying their green fees, either daily, for each day they

used the course, or on a flat monthly rate. These con-

tributions to capital could be made under either of

the following plans:

Any active, life, or non-resident member who con-

tributed to the capital of the Club the sum of $275.00

in cash, or $300.00 in monthly installments, became

entitled to receive, at his option, either a Class ''A"

or Class ''B" privilege, or in the case of a non-resi-

dent contributor, he had the option of either a Class

''A", "B" or ''C" privilege (T. 64).

The three classes of privileges may be briefly de-

scribed as follows:

Class ''A": Members taking a Class *'A" privi-

lege were entitled to use the golf links as often as

they desired and in lieu of daily green fees they were

entitled to pay a flat monthly green fee in an amount

to be fixed by the Board of Directors. Further, these

members holding Class ''A" privileges were entitled

to extend the courtesy of the golf courses to their

guests, upon payment of the regular daily green fee

for each time such guest used the course. Members

holding Class "A'' privileges were also privileged to

extend the use of the golf courses to their wives upon

payment of an additional contribution to capital, and

payment of an additional monthly green fee for the

wife. The by-laws of the Club limited the member-

ship to white males (T. 32). The wife was merely

permitted to use the golf courses and country house

she was not given membership in the club. The



12

women thus permitted to use the golf courses and

country house were referred to, collectively, as the

''Women's Golf Section," ''Women's Country Club

Section," "Women's Annex," etc. (T. 103). The

monthly green fee for the wife was charged against

her husband, who was the member of the Olympic

Club (T. 63 et seq. ; 134 et seq.).

Class *'B": Persons who made the contribution

to capital but who rarely or never played golf and

did not choose to pay monthly green fees, took Class

"B" privileges. A member taking a Class "B"
privilege, having elected to pay a daily green fee each

time he played, rather than at the flat monthly rate,

was required to pay the usual daily green fees each

day he used the courses. In all other respects such

members holding Class "B" privileges had the same

rights and privileges as were enjoyed by persons hold-

ing Class "A" privileges, including the right to extend

the courtesy of the golf courses to their wives and

guests. Any member holding a Class "B" privilege,

could, upon application, convert such Class "B" privi-

lege into a Class "A" privilege. Upon such conver-

sion such member's rights were the same as before

conversion, except that after conversion he paid a flat

monthly green fee instead of daily green fees. All

Class "B" privileges w^ere converted into Class "A",

and/or retired in or before 1925, and now there re-

main only Class "A" and Class "C" privileges (T.

71 et seq.;74, 75,82,83).

Class ''C'\- Non-resident members who made the

contributions to capital but who desired to use the

golf courses on the basis of a flat monthly green fee,
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rather than daily green fees, were given Class ''C"

privileges. Under the Class "C" privilege they paid

monthly green fees of approximately one-half the

amount paid by the holder of a Class "A" privilege.

With the exception of the amount of the monthly

green fee paid, the Class "C" privilege was identical

with the Class ''A". A Class "C" privilege could be

converted into a Class ''A" privilege only when and

if the holder became an active resident member, when

the conversion occurred automatically (T. 64, 83, 84).

Class "A" privileges may be either restricted or

unrestricted, the distinction being that unrestricted

Class "A" privileges may be sold or transferred from

one member to another member of the Club in good

standing, whereas a restricted Class '*A" privilege is

limited in its use to the particular member of the

Club who purchased it; it is not transferable and it

terminated when the holder, by resignation, death or

otherwise, ceased being a member of the Club. In so

far as enjoyment during the life of the restricted Class

"A" privilege was concerned, there was no difference

between the rights or privileges of a member who
held an unrestricted Class "A" privilege and a mem-
ber holding a restricted Class ''A" privilege, except

that the restricted Class ''A" privilege could not be

transferred. Both the restricted and unrestricted

Class ''A" privilege holder paid the same monthly

green fees (T. 84, 85).

All the above classifications were set out in the

Club's By-laws of 1925 (T. 87, 97 et seq.).

Various members, including the appellant in this

action, thus invited to contribute to the capital of the
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Club, made contributions which went into the treasury

of The Olympic Club, and these contributions were

used and expended in the purchase, improvement and

equipment of said country property (T. 134).

The only consideration received by any of the afore-

said contributors on account of their contributions

to the capital of the Club was the privilege of paying

their green fees on a flat monthly rate, rather than

upon a daily green fee basis, as was required of all

members who used the golf course but who had not

contributed to the capital of the Club to aid in finan-

cing the purchase of said comitry property. The title

to said country property, when financed and pur-

chased in the manner aforesaid, vested in The Olym-

pic Club; the active, life and non-resident members

who made the contributions as aforesaid and received

in exchange therefor Class ''A", ''B", or '^C" privi-

leges had no right nor interest in said country prop-

erty greater than that of any other active, life, or

non-resident member who did not make such contri-

bution and who did not acquire either Class "A",

''B" or ''C" privileges (T. 133, 134, 135).

Members of the Club who did not contribute to the

fmid used in purchasing the country property have

equal rights and privileges as to all the property and

facilities (including golf courses) of the Club with

members who did contribute and who as a result of

such contribution received Class ''A," ''B" or "C
privileges, excepting that the members who did con-

tribute were privileged, if they so elected, to pay their

green fee-s either at a flat monthly rate for unlimited

use of the course, or, to pay at a specified rate per day,
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and, they had the further right to extend the courtesy

of the courses to their wives and guests, whereas mem-

bers who did not contribute and therefor received no

'^privileges" (as well as members who did contribute

but who preferred to pay by the day rather than by

the month—Class "B") were required to pay a green

fee each day they used the course (T. 134, 135, 136).

Members who did not contribute are not privileged to

extend the courtesy of the courses to their wives and

guests.

Only members of The Olympic Club in good stand-

ing could acquire any of the above mentioned golf

privileges. Membership, in good standing, was a con-

dition precedent to the right to either acquire, or

enjoy any of said privileges. To become a member of

The Olympic Club in good standing one must file an

application for membership, which application must

be passed upon and approved by the Board of Direc-

tors. The applicant must pay the initiation fees fixed

in the By-Laws, and he must not be in arrears in the

payment of his dues (Tr. 82, 83, 84).

The acquisition of these golf privileges by a mem-

ber of The Olympic Club is purely voluntary. A holder

of a Class ''A" or Class "C" privHege was obliged,

during his enjoyment thereof, to pay the specified

monthly green fee; but this monthly fee is not a

charge, or obligation incident to membership in The

Olympic Club. The Club member having such golf

privilege had the option of paying the fees and re-

taining the privilege, or of disposing of it at am/

time, dther to the Club itself, or to any other

member of the Club in good standing. The Club
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had a standing offer to purchase for $600.00 each, all

such golf privileges as may be offered for sale (T. 81,

137, 139, 158, 161, 162, 169).

Regarding the monthly green fees, Mr. Humphrey
testified as follows:

'^Q. That is a fixed charge which doesn't vary,

and if the owner of a privilege doesn't play that

doesn't relieve the member of the payment of the

fee?

A. No, that doesn't relieve him from payment
of the fee. It was his right to play if he desired

to and if he didn't exercise the right that was his

misfortune. The same would be true in case of

illness, or for an incapacitated member, or one

who is incapacitated for a short time. He always

had the option of selling his privilege and he

would receive approxmiately what he had paid

for it * * *" (T. 158).

"* * * Q. That was fixed and was not op-

tional?

A. It was optional in this way. That while

he enjoyed the privilege he could not escape pay-

ing the incidental charges agamst the privileges,

but he could sell the privileges. As long as he

had the privilege he must pay the monthly charge.

He had no option as to that. While he enjoyed

the privilege he must pay the fee." (T. 161).

a* * * rpj^g
gQJjp privileges may be sold, but

they must be first offered to the Club. The Club

has a standmg offer to purchase said privileges

for the sum of $600.00.

**If the Club declines to purchase at the price

fixed (if it be over $600.00) the holder is at lib-

erty to sell to any other member of the Club who

is an Active, Life, or Honorary member. The
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sale, however, may not be made to one not a mem-

ber of The Olympic Club" (T. 137).

An active or life member hi good standuig who

holds a Class ''A" or Class '^B" privilege may at any

thne without affecting his membership in the Club

dispose of said privilege to any other active or life

member who is in good standing; or to the Club as

aforesaid. A non-resident member who is in good

standing and who holds a Class "C" privilege may,

without affecting his memhership in the Club, dispose

of the same to any other non-resident member who

was likewise in good standing or to the Club itself

(T. 137, 139, 169, 171).

The testimony was as follows:

"The ownership or a non-ownership of a golf

privilege, the acquisition, forfeiture, purchase, or

sale of such privilege, in no wise affects the mem-

bership, active, honorary, life or non-resident, of

a member of The Olympic Club" (T. 169).

It also appears from the testimony that The Olympic

Club is not a club in which golf is the sole or chief

activity. Oolf is merely one of the numerous activities

of the Club. Because of the very high cost of main-

taining golf courses the Club charges specially for the

use thereof just as it charges specially for billiards,

trap shooting, massage, restaurant service, athletic

instruction, bed rooms, lockers, etc. (T. 165, 167,

170).

The By-laws authorize the Board of Directors to

fix the amount of the green fees, both monthly and

daily, required to be paid (T. 95). At the outset and
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on June 20, 1922, said Board fixed the green fees as

follows (T. 59, 135) :

(a) Members holding Class "A" privilege, a

monthly green fee of $4.00.

(b) Members holding Class ^'B" privileges

were excused from payment of any monthly green

fee, but if and when they used the courses they

were required to pay regular daily green fees

mentioned in Sub-paragraph (d) following.

(c) Members holding Class "C" privileges, a

monthly green fee of $2.00.

(d) Members of the Club holding no privi-

leges, were required to pay a daily green fee of

$3.00 each time they used the golf courses on Sat-

urdays, Sundays and holidays; and $2.50 each

time they used the golf courses on any other days.

As the game of golf became more popular and the

courses became more and more used, and as the cost

of maintenance of the courses increased, the Board of

Directors from time to time increased the green fees

(both daily and monthly) required to be paid by the

members for the use of the golf courses.

At the time of filing the complaint herein and at

the present time the gi-een fees are as follows

:

(a) To members holding Class "A" privilege,

a monthly green fee of $8.50 per month

;

(b) To members holding Class *'C" privilege,

a monthly green fee of $4.50; (note: All class

**B" privileges have been retired.)

(c) Any other member of the Club is required

to pay a daily green fee of $5.00 each day he

uses the golf courses on Saturdays, Sundays and
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holidays; and $4.00 each day he uses the golf

courses.

The Coimtry Club Committee, selected from the

members, supernitends all of the Country Club activi-

ties with the exception of the golf courses. The Golf

Committee superintends the golf courses and recom-

mends the rules governing the playing on the courses.

Questions often came up before the committee with

regard to the transfer of privileges from one type to

another, but inasmuch as the matter of the golf

privilep;es touched the finances of the Club, the Board

of Directors always had the final action. The Golf

Committee kept minutes of its various meetings (T.

155, 156).

Both the aforesaid ''city property" and ''coimtry

property" are and at all times since their acquisition

have been o^^^led by, and are corporate assets of the

same corporate and Club entity, to-wit. The Olympic

Club (T. 133, 134; admitted by defendant's answer,

paragraph lY T. 18).

The Olympic Club's initiation fees and dues vary

with the class of membership sought and provided in

the Club's By-laws (T. 32 et seq.; 87 et seq.). The

initiation fee required to be paid by applicants over

the age of twenty-one years for active membership in

The Olympic Club ranges according to age from

$100.00 to $300.00. Each person admitted to active

membership is thereafter required to pay monthly

dues in the amount of $6.00 per month (T. 136).

The initiation fee required to be paid by applicants

for non-resident membership ranges according to age
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from $75.00 to $150.00. Each person admitted to non-

resident membership is thereafter required to pay

dues in the amount of $40.00 per year.

Since the enactment of the United States Revenue

Act requiring payment of taxes on dues or member-

ship fees paid to social, athletic or sporting clubs,

the United States Government has exacted a war tax

of ten per cent on the above iuitiation fees of The

Olympic Club and on membership dues (T. 136, 137)

which taxes plaintiff has always paid (admitted by

defendant's answer T. 19).

Appellant is and at all times for more than fifteen

years last past has been an active member in good

standing of said Club (admitted by appellee's an-

sw^er, paragraph VI T. 19). At the time appellant

became a member of said Club appellant paid the

required initiation fee and ever since his said initia-

tion, appellant has paid the monthly dues required to

be paid by an active member.

In the year 1922 and at the time of the creation of

said Class ^'A," ''B" and "C" privileges, appellant

contributed to the Club the smn of $275.00 cash, there-

by becoming the owTier and holder of one of the afore-

said Class ''A" privileges; thereafter appellant en-

joyed the use of the aforesaid golf courses and

paid to the Club monthly green fees in the amounts

fixed by the Board of Directors from time to time

(as above mentioned) applicable to members hold-

ing said Class "A" privilege. The payment of these

monthly green fees was in addition to his initiation

fee and in addition to his monthly dues of $6.00 pay-
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able by active members of The Olympic Club, on

which monthly dues the Grovernment has properly

exacted and collected as aforesaid, a war tax of ten

per cent (10%).

Appellant in 1923, exercising the right enjoyed by

him as an owner of a Class ^'A" privilege, extended

the privilege of using said golf courses to appellant's

wife; at all times since then, appellant's wife has

had the right to use and has used said golf courses,

and appellant has paid to said Club in lieu of daily

green fees for his wife, a flat monthly green fee of

$2.00 per month. These charges, on account of his

wife's use of the courses, were made against his ac-

count with the Club, as the Club recognizes in

these transactions only the member. The wife is not

and cannot become a member of The Olympic Club as

women are not eligible to membership (T. 135-136).

Dui-ing the year 1923 appellant paid to said Club

his dues as an active member in the amount of $6.00

per month, and a tax thereon of ten per cent, or sixty

cents ; in addition to the pa\Tnent of said dues, appel-

lant, as the holder of a Class ''A" privilege, paid to

said Club monthly green fees in the amount then pay-

able by members holding Class "A" privileges, to-wit:

$4.00 per month, or $40.00 for the period from March

1, 1923, to December 31, 1923. Appellant during the

period from July 1, 1923, to December 31, 1923, paid

to said Club as monthly green fees for his said wife

the sum of $2.00 per month, or a total sum of $12.00.

Appellant therefore paid to said Club during 1923

(in addition to dues of $6.00 per month, plus 60^ tax,

required to be paid by each active member to the
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Club) as monthly green fees for himself and his tvife,

the total sum of $52.00. On or about the 12th day

of May, 1927, appellee assessed and collected from

appellant the sum of $5.20 as a tax which appellee

alleged to be due from appellant upon said $52.00

which appellant paid on behalf of himself and his

wife to said Club as monthly green fees during the

year 1923 (the appellee claiming that said $52.00 was

not monthly green fees but that it was dues paid to

''The Olympic Golf & Country Club")- There is no

''The Olympic Golf (k Couuntry Club" there is hut

one Club, one corporate entity owning the City Club

and the Country Club, namely, ''The Olympic Club."

Appellant on said 12th day of May, 1927, paid said

$5.20 to said appellee imder protest. Thereafter and

within the time required by law, appellant filed with

appellee in due form appellant's claim for refund of

said $5.20 (admitted appellee's answer T. 7, 19, 20).

Thereafter and by letter dated and sent on the 20th

day of December, 1927, appellee and the Commis-

sioner of Internal Revenue denied and refused appel-

lant's claim for refund of said $5.20, and neither the

whole nor any part of said siun of $5.20 has ever been

refunded or paid to the appellant.

SPECIFICATION OF ERROR.

The trial court erred in denying plaintiff's motion

for judgment. Such a motion properly raises the

question of law, Sartoris v. Utah Construction Co.,

21 Fed. 2d, 1, 2, and if the jury is waived, the Ap-
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pellate Court may order judgment if it concludes that

the motion should have been granted. (Bank of

Waterproof v. Fidelity and Deposit Co., 229 Fed. 478,

483). The assigmnent of errors is as follows (T. 181) :

First. The Court erred in rendering judg-

ment in favor of defendant and against plaintiff;

Second. The Court erred in not rendering

judgment in favor of the plaintiff and against

the defendant;

Third. The Court erred in denying the mo-
tion of the plaintiff for a judgment on the evi-

dence
;

Fourth. The Court erred in omitting to find

that each and every allegation of plaintiff's com-
plaint and amendment thereto is true;

Fifth. The Court erred in making its finding

number V. The Court erred in not finding that

said monthly payments were green fees, to wit,

special fees for special services

;

Sixth. The Court erred in finding that said

monthly payments were neither optional nor
voluntary

;

Seventh. The Court erred in finding that said

monthly payments constituted membership dues

;

Eighth. The Court erred in finding that plain-

tiff's Class A golf privilege was a class of mem-
bership in The Olympic Club;

Ninth. The Court erred in finding that said

monthly payments made by plaintiff were dues of

a golf membership in The Olympic Club

;

Tenth. The Court erred in concluding from
the facts found that the plaintiff was not entitled

to refund.
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ARGUMENT.

Revenue Act Provision:

The tax which plaintiff seeks to recover was col-

lected under the Revenue Act of 1921, Section 801.

Section 801 reads as follows

:

''That from and after January 1, 1922, there

shall be levied, assessed, collected, and paid, in

lieu of the taxes imposed by section 801 of the

Revenue Act of 1918, a tax equivalent to 10 per

centum of any amount paid on or after such date,

for any period after such date

:

(a) as dues or membership fees (where the dues

or fees of an active resident annual member are

in excess of $10 per yeav) to any social, athletic,

or sporting club or organization ; or

(b) as initiation fees to such a club or organ-

ization, if such fees amount to more than $10,

or if the dues or membership fees (not including

initiation fees) of an active resident aj^nual

MEMBER are in excess of $10 per year ; such taxes

to be paid by the person paying such dues or fees

;

provided, that there shall be exempted from the

provisions of this section all amounts paid as

dues or fees to a fraternal society, order, or asso-

ciation, operating under the lodge system. In the

case of life memberships a life member shall pay

annually, at the time for the payment of dues by

active or resident annual members, a tax equiva-

lent to the tax upon the amount paid by such a

member, but shall pay no tax upon the amount
paid for life membership."

Appellant contends that the flat monthly green fees

paid by him are not taxable ; they are monthly green

fees, not club dues.
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In the case of Weld v. Nichols, 9 Fed. (2nd) 977,

the Court held: ''the department does not tax charges

for golf by the day."

The only question presented in this case therefore

is whether when such green fees are paid monthly, at

a flat rate, they lose their character as green fees and

become dues.

Definition of "dues" and "membership fees."

While Section 801 does not contain a definition of

the terms ''dues" and "membership fees" used

therein, the meaning of those terms, when used in

the revenue laws, has been passed upon and de-

tennined by the Federal Court.

In the case of Weld v. Nichols, 9 Fed. (2nd) 977,

the Federal Court held that the terms "dues" and

"membership fees" refer only to definite obligations

incidental to membership in the club.

Weld V. Nichols, supra, decided by the District

Court of Massachusetts in 1925, not only gives us a

definition and construction of those terms, but also,

we submit, controls the ultimate decision in the pres-

ent case. There it was held that the amoimt paid by

a club member for the optional privilege of playing

golf, though for a definite period, was not taxable as

"dues" or "membership fees." The Court defined the

meaning of those terms imder Section 501 of the

Revenue Act of 1924, which is the same as Section 801

of the 1921 Act. The 1924 Act reads as follows

:

"Sec. 501. On and after the date this title

takes effect there shall be levied, assessed, col-

lected, and paid, in lieu of the taxes imposed by
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section 801 of the Revenue Act of 1921, a tax

equivalent to 10 per centum of any amoimt paid

on or after such date, for any period after such

date, (a) as dues or membership fees (where the

dues or fees of an active resident annual member
are in excess of $10 per year) to any social, ath-

letic, or sporting club or organization; or (b)

as initiation fees to such a club or organization,

if such fees amount to more than $10, or if the

dues or membership fees (not including initiation

fees) of an active resident annual member are in

excess of $10 per year; such taxes to be paid by
the person paying such dues or fees

;

Provided, That there shall be exempted from

the provisions of this section all amounts paid as

dues or fees to a fraternal society, order, or asso-

ciation operating under the lodge system, or to

any local fraternal organization among the stu-

dents of a college or university.

In the case of life memberships a life member
shall pay annually at the time for the payment of

dues by active resident annual members a tax

equivalent to the tax upon the amount paid by

such a member, but shall pay no tax upon the

amount paid for life membership."

We quote at length from the opinion of the Court

in Weld v. Nichols (supra) :

''There is no controversy about the facts; they

are covered by the stipulation, it being further

agreed in open court that the plaintiff was a resi-

dent active annual member of the Brookline

Country Club at the time when he paid the tax

in question. The government admits that proper

proceedings to obtain a refund were brought, and

the refund was denied. The plaintiff paid his
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regular annual assessment, $125. He elected to

avail himself of the privilege of playing golf, and

paid the stated additional fee of $7.50 for that

prhvilege for six months. It was on this sum that

the tax of 75 cents was assessed.

The section in question (section 501, Revenue

Act of 1924 (Comp. St. Supp. 1925, Sec. 6309y2e))

imposes a tax on 'dues or membership fees' ex-

ceeding $10, and the question is whether the pay-

ment was of that character. The expression 'dues

or membership fees' appears four times m this

section, twice in the clause mider consideration,

clause (a) and twice in clause (b). In clause (b)

it is used in defining the basis on which initiation

fees are or are not taxed. In the last sentence of

the section of the word 'dues' is used, apparently

with the same meaning as the expression imder

consideration, as the basis on which life members

are to be taxed. It seems clear that in clause (b)

the words in question must refer to definite ob-

ligations incidental to membership in the club.

Presumably the same expression is used in the

same sense throughout the section. If so, the

words 'dues or membership fees,' in clause (a),

were meant to cover only fixed and definite

charges applicable to all members of each par-

ticular class of membership. This seems to me to

be the underlying intention of the section.

It is said for the government that the language

in question is practically a repetition of that of

the act of 1918 (40 Stat. 1057) and is very similar

to that of the preceding Revenue Acts ; that mider

these acts the Treasury Department has for sev-

eral years taxed charges like that here involved;

and that Congress is presumed to have, in effect,

approved the practice of the department by re-
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enacting the statute in the same language. The
department by its regulations holds that the test

of taxability is whether a privilege is obtained

for a period of time by the pajrment of a fee. If

it is, then the fee is regarded as taxable under
this section. The practice of the department,

while entitled to weight, is not conclusive on the

construction of a statute. The question what the

language means is eventually for the courts to de-

termine. Moreover, the practice of the depart-

ment is difficult to reconcile with the present con-

tentions of the government, or with any definite

principle of interpretation of this section. The
department does not tax charges for golf hy the

day, nor for rooms hy the week, or hoard hy the

week. The expression in the statute relied on

by the department, viz. 'for any period after such

date^ (i. e., the date when the act takes effect)

does not, I think, refer to the character of the

charges which are taxable. What is taxed is 'dues

or membership fees ' for any period.

It follo^vs that there should be judgment for

the plaintrff.

So ordered."

In short, therefore, "dues" are "definite obligations

incidental to memhership in the Club.''

In the case at bar appellant, long after becoming

a member of the Club, made a voluntary contribution

to the Club to be used by it in purchasing additional

properties. As a result of this contribution by appel-

lant he became privileged to pay his green fees at a

flat monthly rate rather than at a daily rate. This

privilege of paying green fees by the month rather
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than by the day was known as a Class ''A" privi-

lege.

If appellant had paid his gi'een fees by the day

rather than by the month those fees would not be sub-

ject to the 10% tax. There is no dispute whatsoever

upon that point, it being made plain not only in the

Act itself, but also in the regulations promulgated by

the Commissioner of Internal Revenue under the Act.

See also Weld v. Nichols, supra. The further fact that

no tax has ever been assessed, levied or collected on

daily green fees, while it would not be controlling, is

certainly, even in the absence of the regulations, most

persuasive on the subject. In the case at bar, however,

the Commissioner of Internal Revenue has taken the

position that although green fees, when paid by the

game or by the day, are not subject to the 10% tax,

yet those green fees, if paid on a flat monthly basis,

are to be construed and considered as ''dues" within

the meaning and intent of the Revenue Act.

The issue, and the sole issue in this case, is whether

the green fees which appellant, pursuant to the privi-

lege granted him on account of his voluntary contri-

bution to the Club, paid on a flat monthly basis, as

distinguished from a daily basis, lose their character

as green, fees and become taxable. All green fees,

whether paid by the game, by the day, by the week
or by the month, are in fact and in reality a special

charge for the use of a particular facility or service

rendered. The fact that the green fees are paid on

a flat monthly basis rather than upon a per dav
basis does not change the character of the payment

—

it still remains a special charge for special services.
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Nor does it make the slightest difference by what

name those ''green fees" may be known.

"General and special facilities."

Dues or membership fees are and have been held to

be ''obligations incidental to membership in a Club"

(see Weld v. Nichols, supra). All moneys, therefore,

which a member is obligated to pay to a Club on

account of his being a member and necessary to main-

tain himself in good standing as a member, constitute

dues or membership fees. However, it is apparent,

not only from the definition of dues and membership

fees as laid down by the Courts but also from logic

and common sense, that moneys paid by a member to

a Club, not on account of his being a member, but on

account of special services rendered to him or on ac-

count of his use of special facilities, fall without the

definition of dues and membership fees and as such

are not taxable. This is true regardless of what those

payments may be called.

Practically every Club provides, in addition to its

regular facilities, various special facilities for the

use of which a special charge is made against the

member using such special facilities. Perhaps the

most common of special facilities provided by Clubs

are dining room service, billiards, golf, etc. This is

true of all Clubs other than specialty Clubs. By a

"specialty" Club we mean a Club organized for one

activity only as, for example, a billiard Club.

Such a Club would in all probability make no

charge for billiards due to the fact that the dues

would cover the use of the billiard tables and the
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maintenance and repair of same. Likewise a swim-

ming or aquatic Club would in all probability make

no special charge for use of the plunge. A tennis

Club would in all probability make no charge for the

use of the tennis courts. A rowing Club would in all

probability make no charge for the use of the boats.

"Golf courses are special facilities provided by The Olympic

Club."

Golf Clubs whose sole purpose is golf ordinarily

make no charge for the use of the golf courses, al-

though in some instances purely golf Clubs make cer-

tain green fee charges in addition to dues. However,

The Olympic Club is not a specialty Club, as is ap-

parent from its Articles, its By-Laws, and the testi-

mony in this case. Its activities are widespread,

covermg the entire field of amateur athletics and

social intercourse. The special facilities provided by

The Olympic Club are numerous, consisting, among

other things, of barber shops, billiard tables, massage

rooms, bedrooms, dining room and restaurant service,

locker rooms, educational classes in boxing, wrestling,

etc., as well as golf courses. The Olympic Club not

being devoted either wholly or principally to golf, the

golf courses are maintained as a special facility, the

use of which is not extended to any member except

upon payment of a special charge for such use. That

same situation holds true with respect to the barber

shops, dining rooms and restaurant, the billiard

tables, the massage parlors, and also to the special

classes of instruction for the conduct of which the

Club must and does provide competent paid instruc-
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tors. The Olympic Club also maintains amateur ath-

letic teams ^Yhich it sends in competition with col-

legiate and other amateur teams. While these com-

petitive events are conducted by the Club, each mem-

ber of the Club desiring to witness such competitions

is required to pay a special charge therefor.

The special charge made against a member of The

Olympic Club for the use of the billiard tables is

identical in principle with the special charge made

against that same member for the use of the golf

course. In neither case does the payment of his

"dues" or ''membership fees" entitle him to the use

of those special facilities except upon payment of an

additional service charge. Assiune that appellant in

this case was a billiard enthusiast and that The

Olympic Club, which makes a special charge for the

use of billiard tables, agreed with appellant that in-

stead of paying ten cents per game appellant should

have the right to use a billiard table for an entire

evening at the flat rate of fifty cents regardless of

how many games he played. In that case the Govern-

ment would certainly not contend that the fifty cent

charge should be taxed. However," the situation pre-

sented by that state of facts would be identical in

all respects to the situation presented in the case at

bar. In each instance the member is charged for

special services at a flat rate for a specified period

of time, regardless of the number of games played, as

distinguished from a per i^ame basis. However, the

fact that the special charge is determined on the basis

of time rather tlian upon the basis of qnmes played

does not alter its character nor change it from a spe-
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cial charge for services to "dues" or ''membership

fees."

Appellant in this case specially urges this Honor-

able Court to bear in mind during its entire considera-

tion of this case the fact that The Olympic Club is

not a specialty Club and that when The Olympic

Club makes a special charge for the use of special

facilities it is acting reasonably, honorably and in

good faith with both its members and the government

and it positively is not engaging in any subterfuge

of any kind or character. Appellant recognizes the

justice and logic of the rule that where a specialty

Club, as a golf Club, charges little or no ''dues" but

charges monthly green fees instead, that Club is en-

gaging in a subterfuge, the Club being a golf specialty

Club those monthly green fees are in fact and in

reality dues. By the same token if a tennis Club,

organized for the purpose of providing tennis

facilities to its members, charging little or no dues

with which to cover the current expenses and mainte-

nance of the Club, should charge its members a sub-

stantial sum per month for the use of its tennis

courts, it would, we think, be reasonable to say that

the charge claimed to be a special charge for special

facilities or special services rendered would in fact

and reality be "dues" or "membership fees," and the

designation of such charge as a special charge would

be a mere subterfuge.

However, in the case at bar we have no such situa-

tion. Golf, in so far as The Olympic Club is con-

cerned, is not its principal activity. The Olympic

Club was not organized nor is it maintained to pro-
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vide golf facilities to its members. The monthly dues

amomiting to $6.00 upon which taxes are paid with-

out protest, do not cover, were never intended to cover,

and cannot reasonably or logically be claimed to cover

the use by the member of the special facilities as dis-

tinguished from the general facilities offered by the

Club; they were levied and paid for nearly half a

century before golf facilities ivere provided for the

use of Club members. Those $6.00 monthly dues

charged and collected from each active member en-

title the member to the use of each and every facility,

both general and special, which are maintained by

the Club. It entitles him to the use of the general

facilities, which include among other things library,

reading rooms, shoAvers, steam rooms, solariums,

plunge, squash court, handball court, tennis court,

card tables and card rooms, gymnasiums and all

mechanical equipment therein, without any extra or

special charge.

If, however, that member desires to avail himself

of any of the special facilities such as bedrooms, bil-

liards, barber shop, dining room service, massage

parlors, or golf courses, or if he desires a private

locker at either the City (Post Street) Clubhouse or

the Comitry (Lakeside) Clubhouse, he must pay, in

addition to his monthly dues, such additional special

charges as are imposed and required for his use of

those facilities. To urge that a member of The

Olympic Club by virtue of the payment of his ''dues*'

is entitled to use the golf courses without any special

or additional charge is just as imreasonable as to

urge that that member is by virtue of his payment of
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his $6.00 per month dues entitled to use the

restaurant service, or barber shop service, or billiard

table service without any chai'ge whatsoever.

"Government's contention untenable."

The Government has in this case taken the ridicu-

lous and untenable position that although the green

fees (daily) paid by members who did not contribute

to the capital of the Club for the purpose of acquiring

the comitry properties are not subject to the 10%
tax, yet the green fees (monthly) paid by members

who did make contribution to the capital of the Club

in order to assist in the acquisition of the country

properties, are subject to the tax. Each of those

members, regardless of whether he did or did not

make the contribution to capital to assist in the pur-

chase of the country properties, pays to the Club

monthly as dues the sum of $6.00 plus the 10% tax

of sixty cents. No member of the Club, regardless of

whether he made the contribution to capital or not,

is entitled to the free use of the golf courses any more

than any member is entitled to the free use of the

barber shop, the billiard tables or the restaurants, or

to occupy for a day, week or month the bedrooms

without extra charge. Every active member of the

Club is required to pay as monthly dues the same

amoimt, to-wit: $6.00 plus sixty cents tax, yet the

Government contends that the active members who
did not make the contribution to capital pay only

$6.00 per month *'dues" whereas active members who

did make the contribution to capital pay $14.00 per

month ''dues."
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Notwithstanding the fact that no member of the

Club is permitted the free use of the golf courses, the

Government for its purposes in this particular case

has taken the position that although members who pay

by the day for the use of the golf courses are charged

a green fee of $5.00, yet those members who do not

pay by the day for their use of the golf courses are

charged no green fees whatsoever, but on the contrary

the exercise by them of their privilege to pay their

green fees on a monthly basis, rather than a daily

basis, changes the complexion of their payment from
'^ green fees" to ''dues," and the flat monthly payment

paid by these members automatically ceases to become

a payment for services rendered, or for the use of a

special facility, and becomes a payment of "dues" or
'

'membership fees.
'

'

"No golf membership ever created by Club."

The government in this case contends not merely

that the flat monthly green fees paid by those mem-

bers who were privileged to pay at a monthly rate

constituted "dues" but also that The Olympic Club

in granting the privilege to pay their green fees

monthly to those members who made the voluntary

contribution to capital, had created a new class of

membership in the Club; the government contends

that those members of the Club who responded to the

Club's request for volimtary contributions to capital

to be used in the acquisition of the country property

and who, in the recognition of such contributions,

were given the privilege of paying their gi-een fees

monthly, lost the membership theretofore held by
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them (Active) and thereby acquired a new class of

membership called ''Golf Member."

The government persists in this contention notwith-

standing the fact that The Olympic Club did not,

either by amendment of its articles or amendment of

its by-laws, or otherwise, create any new class of

membership. The government as a basis for its con-

tention that a new class of membership, to-wit:

"Golf Members" and "Contributing Members," was

created, relies solely and entirely upon the fact that

on occasions various members of the Club, and on

occasions even officers of the Club, referred to a Class

"A," "B," or "C" privilege as a "Golf Member-

ship," and to members holding said privileges as

"Contributing Members."

With regard to the words, '

' Contributing Member, '

'

which appear in the 1925 By-laws of the Club, the

undisputed testimony shows that this term has noth-

ing whatever to do with those members who con-

tributed to the capital of the Club and received golf

privileges. It applies to members who contribute ser-

vices and talent, as athletes, musicians, writers, etc.

"Mr. Humphrey (resuming narrative). The
type of membership known as 'Contributing

Members,' appearing in the 1925 By-laws, does

not mean persons who have contributed money,

but, on the contrary, means people w^ho have con-

tributed talent instead of money" (T. p. 133).

There were also some few occasions when the Golf

Committee in the course of its meetings and in the

course of its minutes referred to a particular Class
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**A" privilege or Class ''B'^ privilege as a ''Golf

Membership" or ''Class 'A' Membership." However,

the fact that a Class "A" privilege owned by a mem-

ber was referred to either by that member or by any

other member or by an officer or committee of the

Club as a "Golf Membership" or "Class 'A' Mem-

bership" does not change the actual character of the

privilege.

No new membership having been created by the

Club, the mere reference to a Class "A" privilege as

a "membership" would not be sufficient to change the

character of the privilege from a mere privilege to

a new type of membership. References to a Class "A"
privilege as a "Golf Membei^hip" or "Class 'A'

Membership" was purely and simply a misnomer and

could not and did not change the nature of the right.

The government contends (properly) that the mere

fact that the Club refers to flat monthly green fees

as "green fees" does not in and of itself fix their

status as green fees if in fact they are somethmg else,

as dues. But the goveiTunent in the next breath

inconsistently contends that because certain members

of the Club, or officers of the Club, referred to a

Class "A" privilege as a "membership," that refer-

ence fixes and establishes the Class "A" privilege as

a "Golf Membership."

The law is that the actual, time nature and char-

acter of a right, or of a thing, is determined by its

essential characteristics and not by the name by which

it is called. If, therefore, the flat monthly payments

made bv members holding Class "A" privileges con-
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stituted monthlv green fees, then those payments

were ''green fees^' and not ''dues" or "membership

fees," and they are not taxable; the fact that they

may have been referred to as "dues" or "golf

dues" would not serve to change their character from

"green fees" to "dues." If they are in fact "green

fees" they are not taxable regardless of the name

which thy bore whether "green fees" or otherwise.

Masonic Coimtry Chih v. Holden, 18 Fed. (2nd)

553 at 554.

"Acquisition or disposition of class A privilege neither changed

nor affected appellant's membership in Club."

May we again respectfully invite the Court's atten-

tion to the fact that The Olympic Club is a single

corporate entity. It owns city property and country

property. To finance the building of two golf courses

and a club house, the Board of Directors invited

voluntary contributions to the capital of the Club

from active, life and non-resident members, and to

every member responding to the call, the Club issued

a special privilege which would permit the holder to

pay green fees monthly at a flat amomit regardless

of the number of games plaj^ed instead of paying

green fees at a specified rate per game, as was re-

quired of members who did not respond to the call

for contributions.

The golf courses may be freely used and enjoyed by

every member of The Olympic Club, regardless of

whether he owns a golf privilege or not, but every

member whether holding a golf privilege or not must

pay to use the golf courses. Those members who do
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not own a golf privilege must, of course, pay a daily

green fee. Counsel for the government freely admits

that the daily green fees are not taxable. Why, then,

are the monthly green fees taxable ? There is no dif-

ference in essence, the only difference is in the amount

of payment.

No one could acquire a golf privilege unless he was

already a member, and no one could be a member

who was not first proposed for and elected to mem-

bership. After his election to membership and his

payment of the initiation fee required by the by-laws,

together with his first month's dues in advance

($6.00), he then, for the first time, became eligible to

purchase a golf privilege. If at any time thereafter

he wished to surrender the privilege he could sell it

to The OhTnpic Club (which had a standing offer to

purchase) and receive therefor the sum of $600.00, or

he could sell it to any other member in good standing.

His sale of his Class ^'A," ^^B" or ''C" privilege

would in no wise affect or impair his membership in

the Club, nor would it alter or in any mamier change

his dues, or his right to imlimited use of all the

facilities both general and special, offered by the Club.

After the member surrenders or disposes of his golf

privilege, his membership in The Olympic Club con-

tinues michanged and unimpaired so long as he pays

the regular monthly dues of $6.00 per month ; he still

has the privilege of playing golf as often as he desires

on payment of daily green fees instead of the monthly

green fees he paid when he owned the golf privilege.
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Counsel for the government concedes and the law is

that ''dues'^ are payments incident to membership.

But as has been shown, the ownership or non-owner-

ship of a privilege, or the acquisition, forfeiture or

sale of such privilege in no wise a:ffects the member-

ship, active, honorary, life or non-resident of a mem-
ber of The Olympic Club (T. 169).

"Monthly green fees not taxable under Revenue Act of 1921."

Special charges, that is, charges in addition to

*'dues" or ''membership fees" are not ''dues'^ or

''membership fees," but are charges made for the en-

joyment or use of special privileges or facilities pro-

vided by the Club and which a member, at his option,

may or may not use; but if he accepts the special

privilege or uses the special facility he is required to

pay the special charges fixed therefor. Charges which

a member at his option may or may not incur are not

"dues" or "membership fees." His membership does

not depend upon his use of those facilities.

"Dues" or "membership fees" consist only of those

charges which must be paid for the continuance of

membership in the Club, whether the member uses the

Club and its facilities or not.

It is evident, on reading the statute, that it was not

intended to tax all charges of every kind and descrip-

tion paid by a member to his club, but only payments
for "dues" or "membership fees." The terms are

synonymous and convertible, as used in the statute

and exclude all other payments or charges.

It is submitted that the expression "dues" or "mem-
bership fees" as used in (a) of Section 801 of the
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Revenue Act, and the expression ''dues" or "fees"

immediately following, and the expression "dues" or

"membership fees (not including initiation fees),"

as used in (b) all refer to and mean the same thing,

with no greater inclusiveness in any one of the cases

than in each of the others (see Weld v. Nichols,

supra).

The "dues or membership fees" of an active, resi-

dent, annual Club member are a fixed amount ($6.00)

monthly, as established by the by-laws of the Club.

"Dues" or "membership fees" entitle the members to

the free use of the general facilities provided by the

Club, but not to the free use of the special facilities

;

special "charges" are made against members who

avail themselves of the special facilities offered by

the Club.

The obvious intent of the Act was that in the case

of every Club, in which the annual membership dues

of an "active, resident, annual member" exceeded

$10.00 per year, all the membership fees or dues of

such Club, from any and all its classes of meml^ership,

whether above or below $10.00, should be taxable.

The use of the words "dues" or "fees" was doubtless

simply because (as is well kno\Mi), some Clubs call

the item "annual dues" and some call the item

"annual fees," and in some cases "annual assess-

ment," but the measure, as we submit in all confi-

dence, was intended to be such sum as each and every

"active, resident, amiual member" was required to

pay as a condition of continuing his membership; it

was not intended to cover and it does not cover or

include the amomit which members spend at the Club
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House in payment for their use of the special facili-

ties provided by the Club.

Legislative acts must be fairly construed, so that

the apparent intent of the legislative body may be

given effect. It is equally well established that words

of common use must ])e fairly given the meaning

which they have in such common use, and it is now
established that tax acts are to be construed, with any

strictness which may be observed, in favor of the tax-

payer.

See Fraser v. Nauts, 8 Fed. (2nd) 106 at 107:

"In this inquiry enters, in behalf of plaintiff's

position, the established rule that the provisions

of the Tax Statute may not be extended by im-

plication beyond the clear import of the language

used therein, nor may the operation of statutes

be enlarged so as to embrace matter not specifi-

cally pointed out, and on the further principle

that doubts upon these questions are to be re-

solved against the Government."

Gould V. Gould, 245 U. S. 151, accord.

The Revenue Act in question purports to tax ''mem-

bership fees or dues" only, and not the special

charges paid by members for barber service, use of

billiard tables, use of golf courses or of any of the

special facilities offered by the Club. No language

in the act would justify extending it by implication

to include the monthly green fee pa3nnents made by

appellant here to cover the use of the special facility

(golf courses). It may be that sometime in the future

Congress may provide that green fees shall be taxable,

but Congress has not yet made such a provision, and
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mitil it does so provide, there is no authority for the

collection of any tax upon green fees, regardless of

whether they are paid *'per game," per day, per week

or per month.

The govermnent has contended that there is much

significance in the words of Section 801, 5th line, "for

any period," and that such words mean that if any

charge is made by the Club to any one or more of its

members in respect of a period, it is taxable. But

counsel for the government ignores the fact that the

words "for any period" must be read in comiection

with the other words used in the section. The section

reads: "there shall be levied, assessed and collected,

* * * a tax equivalent to 10% of any amount paid

* * * for any period * * * as dues or membership

fees."

The fact that the payment covers a "period" is of

no importance unless "the amount paid," was in fact

"dues or membership fees."

The govermnent 's contention that any amount col-

lected by the Club "/or any period" (regardless of

the reason for the pajment, or of the services ren-

dered, food or goods given therefor) constitutes "dues

or membership fees" and is therefore taxable, is a

most specious argument. A mere reading of the sec-

tion in question will demonstrate the fallacy of the

argument. If the government's argument was correct,

then room rent received by The Olympic Club from

members residing at the Club house, and who pay

their rent monthly, would constitute "dues" because

it was a payment "for a period" to-wit: a month.
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It is apparent from the section that it provides for

tax only upon ^'membership fees or dues"—^but if the

payment is for membership fees or dues, it is taxable

regardless of whether it covered the dues for a week,

a month, a year, or the lifetime of the member. The

government's contention that inasmuch as the green

fees paid by appellant were payable ''monthly they

are "membership fees or dues," is without any merit

whatsoever (see Weld v. Nichols, supra).

And so we see that from the obvious intent of

Congress, from the fair reading of the Act itself, from

the comparison of identical expressions as used in

(a) and in (b), and from the common sense of the

whole thing, the special charges made by Clubs (other

than cases of specialty Clubs as hereinbefore stated)

for the use of special facilities, such as billiard tables,

tennis, croquet, bowling, and golf, are not properly

taxable at all.

If further proof of the correctness of our conten-

tion be needed, it is found in the further provision

of Section 801 for the tax in respect of Club life mem-
berships.

The life member, of course, is one who has orig-

inally paid a lump sum and is thereafter exempt

from the payment of annual dues. His membership

privilege is, however, taxed by the Act, and he is re-

quired to pay "at the time for the payment of dues

by active, resident, annual members, a tax equivalent

to the tax upon the amount paid hy such a member/'

In other words, the sum which the "active resident,

annual member" pays as the tax upon the amount of
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his ''dues" is the amount which the life member must

also pay as his tax. Note that the measure is the

amount paid by the active, resident, annual member

as the tax on his "dues." The expression ''dues or

membership fees" is not even repeated.

In the case at bar, as we have seen, certain of the

active, resident, annual members pay their monthly

dues amounting annually to $72.00, and also pay an-

nually a total of $102.00 as monthly green fees. Cer-

tain other resident, active, amiual members pay the

regular dues amounting to $72.00 and also pay vary-

ing amounts as a total of monthly green fees depend-

ent on the period of the year they held a "golf privi-

lege." And still other active, resident, annual

members pay the regular, monthly dues amounting an-

nually to $72.00 and nothing more. On the construc-

tion of the act contended for by the government the

first class would pay (in addition to the tax of $7.20

on the regular annual total of monthly dues), a tax

of $10.20. The third w^ould pay no additional tax,

while the second would pay a tax in an amount de-

pending upon the length of time the privilege was

held during the year. Which of the three shall be

taken as the amount '^paid by such a member'^ in

order to determine the tax of the life member under

the revenue act?

On the construction of the Act, which we contend

for, this question is avoided, and the tax is based on

that fixed sum which each and every "active, resi-

dent, annual member" pays annually as his member-

ship dues, fees, or assessment, regardless of his
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athletic activities, to-wit: the sum of $72.00 payable

$6.00 per month.

The construction of the section contended for by

the government produces such absurd results under

(b), as to initiation fees, and under the latter pro-

vision for life memberships, as to make it quite plain

that it is not the correct construction.

The construction urged for by the government ab-

solutely requires that an entirely different and

broader construction be given to the word ''dues,"

where it appears as the second word after (a), from

which it evidently has, and must have, not only later

in the same line of the statute but also where it ap-

pears in (b), and again where it appears in the pro-

vision governing life memberships. Such a construc-

tion would be forced, umiatural, unreasonable and

quite unnecessary.

Counsel for the government makes much of the

point that the monthly green fees would have to be

paid even though the member holding the privilege

was incapacitated, ill, traveling abroad, etc. The only

difference between our case and that of Weld v.

Nichols is that in the latter case the payment for the

six months' period was made in advance. If during

that six months after having paid the six months'

green fee the member took a trip abroad, or became

ill, he would not receive a rebate. It was his privi-

lege to take advantage of this reduced golf rate, even

though the arrangement was for a fixed period of

time. In the case at bar his option is similar. If a

member receives a golf privilege, he must pay the
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monthly green fees while he owns and holds such

privilege. The testimony shows, however, that if the

member then becomes ill or goes abroad, etc., or loses

his desire to play golf, he still has the option of

selling the privilege and receiving approximately what

he paid for it. He then rids himself of the monthly

green fee payment, but still may play golf as often

as he chooses by paying the daily green fee. He also

keeps his active standing in the Club.

CONCLUSION.

The uncontradicted testimony and documentary

evidence does not sustain the judgment of the trial

Court but instead shows plainly that the monthly

payments involved in this action and appeal are green

fees and not dues or membership fees within the

meaning of Section 801 of the Revenue Act of 1921.

The judgment should be reversed with directions

to the Court below to enter judgment for appellant.

Dated, San Francisco,

February 15, 1932.

Respectfully submitted,

Morgan J. Doyle,

John Parks Davis,

Attorneys for Appellant
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STATEMENT OF THE CASE.

Appellant sued to recover a tax amounting to $5.20

exacted by the appellee upon certain payments made
to the Olympic Club during 1923 by the appellant in

his capacity as a member of the club. The question is

whether these payments, which appellant calls ''greens

fees", were or were not ''dues" or "membership fees"

within the meaning of Section 801 of the Revenue Act

of 1921. If these payments were in fact "dues" or

"membership fees", then the tax was properly exacted.

The case was tried by the court, sitting without a

jury. One witness testified. Numerous exhibits of



considerable length were offered in evidence and ap-

pear in the record on appeal. We think a survey of

the facts v^ill be more illuminating if the law is

regarded first. Consequently, we shall begin with a

discussion of the statute.

ARGUMENT.

I. THE LAW OF THE CASE.

A. The applicable statute: Section 801 of the Revenue Act of

1921.

As the tax was exacted upon monthly payments

made by plaintiff during the period March to Decem-

ber, 1923 (see claim for refund attached to the com-

plaint), the Revenue Act of 1921 is applicable. Sec-

tion 801 of that Act provides

:

''That from and after January 1, 1922, there

shall be levied, assessed, collected and paid, in lieu

of taxes imposed by Section 801 of the Revenue
Act of 1918, a tax equivalent to ten percentum of

any amount paid on or after such date for any
period after such date; (a) as dues or niemher-

ship fees (where the dues or fees of an active

resident annual member are in excess of $10 per

year) to any social, athletic or sporting club or

organization; or (b) as initiation fees to such a

club or organization, if such fees amount to

more than $10, or if the dues or membership fees

(not including initiation fees) of an active resi-

dent annual member are in excess of $10 per year

;



such taxes to be paid by the person paying such

dues or fees: * * *" (Italics ours.)

We have italicized the precise language which is to

be construed in this case.

Let us first look at the words *'dues", ''fees" and

''membership fees".

B. Definition and construction of the terms "dues", "fees" and

"membership fees" as used in Section 801 of the Revenue

Act of 1921.

What does the word "dues" mean? If we go back

into the derivation of the word, we shall find that it

came into the English language from the French, into

the French from old French and into old French from

the Latin. Its root is in the verb "debeo", which

means to "owe", and that, we find, is the essential and

primary meaning of the word, whether used as an

adjective or as a noun. A thing is due to me when it

is owed to me. When used in the sense of payments,

"due" always refers to a payment which is owed. It

is inherent in the word that it should be an exaction,

whether legal, moral or customary. One from whom

dues are payable, has no choice in the matter. He

owes them and they may be exacted from him. They

are not optional. Hence Funk & Wagnall's Dictionary

defines the noun "due" as

"that which should be paid, rendered or done;

something which is owed or rightfully required;



a debt or obligation of auy kind ; a fee, toll, trib-

ute, or other legal, moral or customary exaction

or charge; as give him his due; excise dues;

harbor dues; club dues/'

Similarly, Webster's Dictionary defines the noun

''due" as

"that which is owed; that which one should or

must pay, do, or perform to another; a toll, fee,

or charge."

The Century Dictionary says of it

:

*'(1) That which is owed; that which is re-

quired by an obligation of any kind, as by con-

tract, by law, or by official, social, or religious

relations ; a debt and obligation. * * * Specific-

ally, (2) any toll, tribute, fee or other legal

exaction; as customhouse dues, excise dues."

Congress must be taken as to have used the word

"dues" in its ordinary and accepted meaning. There-

fore, Section 801 of the Statute means to tax periodic

payments which a member is required to make for the

support of his club. It cannot refer to a payment

which a member may choose to pay or not to pay

according to his whim. If a member has no obligation

to make a particular payment, then it follows that that

payment is not owed: it is not "something which is

owed or rightfully required" from the member by the

club ; it is not a debt or an obligation from the member

to the club; in short, it does not come within the defi-

nition of a thing "due".



The statute also refers to ''membership fees", im-

mediately following the word ''dues",
—"dues or mem-

bership fees". Fees such as initiation fees are not in-

tended to be covered by this term, for the tax upon such
'

' fees
'

' is provided in a later part of the same section.

Taking the section as a whole, it seems clear that

"dues" and "membership fees" are here used as

synonj^ms, and both terms mean a periodic financial

obligation which a member undertakes for the support

of his club by virtue of his membership.

Aside from "membership fees" (which are here

synonymous with "dues") and initiation fees, there is

another class of fee which may arise between a club

and its members. These are the special fees which

appellant contends are involved in this case. Appellant

claims that the payments made to the Olympic Club

in 1923 upon which the appellee exacted a tax, are not

"dues" or "membership fees", but are a special fee

not covered or taxed by the statute—a "fee" which is

neither a "membership fee" nor an "initiation fee".

What is the meaning of "fee" when used in the

sense of a "special fee"? Strangely enough, the deri-

vation of "fee" is from the old English "feoh", which

means "cattle". The process by which "cattle" came
to have the meaning now attached to the word "fee"

occurred in all probability in a time when cattle repre-

sented money because of the custom of barter. None
of the modern dictionaries attach to the present mean-
ing of "fee" the meaning which is attached to the

word "dues". Funk & Wagnalls say$ of it that it is



''(1) A payment for ser\dces done or to be

done, usually for professional or special services,

the amount being sometimes fixed by law or cus-

tom and sometimes optional; compensation;

charge; as lawj^er's or doctor's fees; also, a gra-

tuity, as a porter's fee; (2) a charge for a special

privilege as admission to an entertainment or

membership of a society."

Webster defines fee as

"(2) A reward or compensation for services;

recompense either given voluntarily or established

by law and claimed by right; particularly, a re-

ward for the performance of professional ser-

vices; as physicians fees; a clergyman's fee; also,

a class of fixed dues for the performance of offi-

cial acts as consular fees; notarial fees.

(3) A siun of money paid for the right to en-

joy certain privileges, as to gain entrance to mem-
bership in a society; as, an entrance fee; an
initiation fee."

If we compare the definition of the words ''dues"

and ''fees" in this second sense which we have been

considering, it is apparent that club "dues", as con-

trasted with "special fees" paid to a club, mean the

general obligation for the support of the club, which

the member owes by reason of his membership ; where-

as "fees" mean those special payments which a mem-
ber makes because of specific and special services done

for him in the club and which his regular "dues" do

not embrace. Hence the Century Dictionary in defining

"fee" says that it is



''A sum paid for a privilege, as, an entrance

fee to a circus; an initiation fee to a club. Fee

usually wvplies the idea of specific sums for

special acts of service as distinguished from salary

or compensation by time of service/*

This definition is especially apt. Certainly, a

lawyer's fee or a doctor's fee is a sum paid for a

particular act of service, as contrasted with a pay-

ment made for a period of service. If we look about

at the various occasions upon which the word "fee"

is used, it will be found that this characteristic is

almost always attached to the word.

So, going back to the difference between club

"dues" and "special fees", "dues" are those obliga-

tions which cover a member's obligation to his club

for a period of time, regardless of any particular ser-

vices to him, whereas the "fees" are the charges which

he may pay for special services rendered when he vol-

untarily asks for them from time to time. It is a

payment for that special service. Obligation is in-

herently present upon the payment of "dues", where-

as the essence of the "special fee" is that it is a pay-

ment for a service which the member may at his

option request or do without.

The courts have occasionally had to consider these

very questions. We find that they have made the iden-

tical distinctions found in the dictionaries.

In the case of

Thompson i'. Wyandanch Club, 127 New York

Supplement 195,

the court had under consideration an injunction pro-



ceeding brought by a member against his club to stop

the club from dropping him from membership or sell-

ing his certificate to satisfy unpaid dues and an unpaid

assessment. The question was whether the directors

had power to increase the club dues and to levy an

assessment, the member contending that they had no

such power. The court held that the increase in dues

came within the power of the directors and was

valid, because the dues were fixed by the by-laws which

were subject to change; but as to the power to levy an

assessment, the court held that this was not included

in the power to impose fees and dues, and was there-

fore invalid. The opinion contains a thoughtful and

sound consideration of these questions. The court said

:

*' Unless a power to impose fees and dues in-

cludes power to le^^ assessments, such power

does not exist. The term ^assessment' always car-

ries with it the idea of a burden imposed in in-

vitiim, and a single act as distinguished from
recurring acts. Every man experienced in busi-

ness recognizes the meaning of 'assessment' as

distinguished from 'fees' or 'dues". ^Fees' are

the amount paid for a privilege. They are not

an ohligation as the payment is voluntary. Such
is an initiation fee of a club. With reference to

clubs and other membership groups, the meaning
of the word 'dues' is settled. It means the obli-

gation into tvhich the members enter to pay a sum
to he fixed, usually hy hy-laws at recurring inter-

vals for the maintenance of the organization.

Every club has its initiation fee and some have

fees for other special privileges. In all cases the
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fixed by itself, payable periodically, and creating

a debt by the member to the club. An assessment,

such as was levied in this case is different. It is

not a favor. It is not dues; and as the club was

given no power to impose obligations on its

members except to establish fees and dues, it was

then without authority and was void." (Italics

ours.)

The case of

Weld i\ Nichols, 9 Fed. (2d) 977,

construing the Revenue Act of 1924 defines ''dues"

as "definite obligations incidental to membership in

the club" and which cover "fixed and definite charges

applicable to all members of each particular class of

membership". We shall refer again to Weld v.

Nichols later in this brief. Suffice it here to say that

the definition of "dues" as given in that case is in

harmony with the other authorities.

In the case of

State V. Vandiver, 213 Missouri 187, 111 S. W.
911,

the question was whether a fraternal lodge, authorized

by statute to issue death benefits, could lawfully issue

certain kinds of insurance policies. In considering the

sources of income for the payment of death benefits

and of policies, the court considered the meaning of

the word "dues".

"We have had sufficient to do with the by-

laws of this kind to know that they have what
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they call 'dues' which are the sums paid hy the

members towards the support of the society.

They are called 'lodge dues', 'council dues', 'chap-

ter dues', 'tent dues', etc., etc., according to the

nomenclature of the different societies. One must
pay his dues to retain his social membership in

the society/^ (Italics ours.)

Let us go back again to Section 801 of the Revenue

Act of 1921 and look again at its language in the

light of these definitions. The tax amounting to 10%
is levied upon an amount paid "for any period after

such date (i. e., January 1, 1922) as dues or member-

ship fees". Bearing in mind that the word "dues"

in its ordinary significance means the obligation owed

by a member to the support of his club, it seems ap-

parent that Congress had in mind that general sup-

port owed by a member during a period of time.

Otherwise, why should Congress have taken the

amount of dues paid "during any period" as the unit

to be taxed? What Congress has taxed are those club

dues w^hich exceed ten dollars a year. If club dues

do not amount to ten dollars a year, they are not tax-

able. If they exceed ten dollars a year, then they are

subject to tax. It seems beyond dispute that Con-

gress had in mind the very distinction which the Cen-

tury Dictionary makes, quoted above, that the "dues

or membership fees" which are taxable, are those

which are fixed for a period of time; whereas the

only "fee" (meaning a sum paid for a special privi-

lege) which is taxable is an "initiation fee".
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Such meanings as this when attached to Section

801 are in accord with the dictionary definitions and

also with the cases. This is exactly the distinction

made in Thompson v. Wyandanch Club, supra, where

the court points out that dues mean the fixed sum paid

at recurring intervals for the maintenance of the

organization and which constitute a debt; whereas

fees are those voluntary payments which are optional

and are paid at the pleasure of the member, depending

on whether he asks for a particular and additional

ser^dce. Obviously, these latter fees cover payments

made upon occasions and not for periods of time.

These distinctions are real, not imaginary. They

point to differences in fact, and not mere differences

in name. It would not seem material in any case

what name is given to a particular member's pay-

ment, provided the facts show to which of these vari-

ous classes of payments it rightfully belongs. So, if

the payments made by the plaintiff in this case in

fact come within the class of payments which are

''dues", then it would not be of any significance that

the plaintiff calls them "greens fees". In other words,

we are concerned in this case with facts and not with

the names given to those facts. Organizations, as

well as individuals, are frequently averse to calling

things by their true names. For example, in State v.

Vandiver, 213 Mo. 187, 111 S. W. 911, referred to

above, the court commented on the fact that the

periodical sums paid by lodge members to cover insur-

ance benefits are given different names.
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**They (lodges) all seem of one mind on one

point only in this respect, that is, they all avoid

the word 'premium'; one will call it an 'assess-

ment'; another a 'contribution'; another an 'in-

stallment', and perhaps some in that connection

call it 'dues', but they all mean the price paid for

insurance."

II. THE FACTS.

A. The types of membership in the Olympic Club.

(1) The classes of membership prior to June, 1922.

The by-laws, which were introduced in evidence,

name and define the obligations of twelve classes of

members (Article IV). It is not necessary to go into

detail upon these classes. It is sufficient here to say

that the fundamental bases for the division into

classes are different grounds of eligibility. The sev-

eral types of membership differ among themselves

both in their grounds of eligibility, in their privileges

and rights, and in the financial obligations. For

example, honorary members pay neither initiation

fees nor dues, and eligibility for this class depends on

past achievements in certain lines. The ground of eli-

gibility for service members (i. e., commissioned

officers of the United States Army, Navy, Marine

Corps, Coast Guard, Public Health Services) is self-

evident: these members pay no initiation fee but pay

smaller dues than regular members. Life members

pay a contribution to capital and no dues at all: the

basis for this classification is financial, i. e., a con-
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tribution to capital. Courtesy members (temporarily

here from a distance) pay dues at a higher rate. Active

members, save clergymen, pay an initiation fee and

dues. Clergymen who are active members pay no

initiation fee, but pay regular dues. *' Athletic mem-

bers" have another basis of eligibility and different

financial obligations (note that in the later by-laws

this name was changed (Eec. pp. 36, 93)). Similarly,

the classes differ in the privileges enjoyed. Only

active members and life members may hold office;

only active, life, non-resident and honorary members

may use the golf course.

We mention these classes of membership and these

differences for this purpose: it is apparent that while

there may be different classes of members of a club,

the financial obligation of each class to pay a fixed

and definite charge for the support of the club is

properly termed ''dues". Dues may vary in amount

for different classes of members, but they are ''dues"

nevertheless and constitute

"the obligation—to pay a sum to be fixed, usually

by by-laws, at recurring intervals for the main-
tenance of the organization."

If w^e found that the by-laws called the fixed sum
paid by the "service member" a "contribution" and

called that paid by the clergy a "gift", that paid by

the courtesy member an "honorarium", and that paid

by the non-resident a "fee", the variety in names
would not alter the fact. Just as the lodges in State
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V. Vandiver avoided the word **premium" and called

the payments "assessment", ** installment", **dues"

and ''contribution" but the court nevertheless held

them to be ''premiums", so the sum required by the

by-laws to be paid for the support of the club by a

member constitutes "dues", whatever the name given

to it by the by-laws.

Similarly, a classification of members, if it exists,

need not be specified as such in a particular article

and section of the by-laws. The question is, does such

a class of member exist? If the question arises

whether there is another class of member, the logical

course would be to inquire whether there is a distinct

or different ground of eligibility for membership not

found in the other classes. If so, then does such a

class of member have equal or different privileges

than other classes, and what is his financial obliga-

tion?

It also seems clear that there is no inherent reason

why a member of a club could not belong to two

classes of membership. A gentleman elected to honor-

ary membership in the Olympic Club might, there-

after, prefer to be more active, and join the active

list. Conceivably, an active member might be elected

United States Senator and thus, automatically, under

the by-laws, become an honorary member. But, in

addition, he should be able to retain his status as an

active member if he wishes. Other illustrations

readily occur in which a member may come within

two classes of membership.
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This brings us to a type of membership created in

June, 1922.

(2) Creation of ^'contributing membership" in June,

1922, for the establishment of new golf facilities.

In 1922, the Olympic Club adopted a financial

scheme for buying and building much more elaborate

golf facilities than it had theretofore had. The offi-

cial statement of the plan to the club at large is given

in a letter dated June 12, 1922, introduced in evi-

dence as Plaintiff's Exhibit No. 7 (Rec. p. 54). The

plan was

'*to create a class to be known as 'contributing

members', which class will be limited to 850

Olympians". (Pltf.'s Ex. No. 7 at p. 58.)

The term ''contributing member" is used through-

out this and subsequent official communications. The

next letter, Plaintiff's Exhibit No. 8, dated June 20,

1922, states in a somewhat more precise form the

plan adopted (Rec. p. 62). In brief, it was to create

three new classes of "contributing members" denomi-

nated "A", "B", "C", who on undertaking certain

definite financial obligations to the club, in return

obtained certain rights. The plan, originally adopted,

may be summarized as follows:

Contributing ''A'' membership,

Basis of eligibility ; resident active monbers.

1. The payment of $300 in installments or $275

cash.
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2. Monthly payment of $4.00 per month en-

titled him to unlimited play at no further charge.

3. Can nominate woman relative to Women's
Golf Annex by making a contribution to capital

of $50.00 and by payment of $2.00 per month.

4. Has the right to sell rights and retain half

of proceeds.

Contributing *'B" membership,

Basis of eligihility; resident active members.

1. The payment of $300 in installments or $275

cash.

2. No monthly ''fee", but has not the right to

unlimited play. Must pay separate greens fee

each time he plays.

3. May transfer to "A" status when desired

and pay the monthly charge.

4. May nominate a ^voman relative to Golf

Annex.

5. Right to sell "privilege", retain one-half

proceeds.

Contributing ''C" membership,

Basis of eligibility; non-resident active members.

1. $275 in cash or $300 in installments.

2. Fee $2.00 per month, unlimited play.

3. May nominate woman relative as Class "A"
and "B" above.

4. May transfer to *'A" status.

5. Right to sell and retain one-half of the pro-

ceeds.
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The appellant acquired a ''Class A" contributing

membership. The tax involved in the present case

was collected upon the payment of four dollars per

month which the appellant paid to his club in his

capacity as a "Class A" member. Appellant calls

these "greens fees". The trial court found them to

be "dues".

The "contributing members" had the privilege of

entertaining guests upon the golf course by paying

guest fees, but this was a privilege which other Olym-

pians did not have (see testimony of Mr. Hum-

phrey, Rec. p. 138). Similarly, there was a special

right to nominate a woman relative to the Golf

Annex by payment of an additional $50.00 and a

monthly "fee". This was a right which attached to

a "contributing membership" (Rec. pp. 63 and 103).

Other Olympians might nominate the ladies of their

families to membership in the Women's Country

Club Section, with the use of the club house, but not

the golf course (see Pltf.'s Ex. No. 10, Rec. pp. 68,

69).

The required contributions were subsequently in-

creased. From July 1, 1923, to August 1, 1923, the

required sum was $750.00 ; and after August 1, 1923,

$1000.00 (see Exhibit No. 9, Rec. pp. 67, 68). The

monthly payments were increased for the "A" classi-

fication to $6.00 per month and subsequently to $8.50

;

and the "C" classification had its monthly pajTiients

increased to $3.00 per month and later to $4.50

(Pltf.'s Ex. Nos. 11 and 16, Rec. pp. 78 and 81). The
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subsequent rulings upon the status of ''B" members

may be noted. In January, 1925, the ruling was made
that those holding "B" privileges must, by June 30,

1925, transfer to an ^'A" privilege and pay the

monthly charge. If they had not converted the "B"
to an ''A" membership by then, their original con-

tribution would be returned to them with 5% inter-

est (Plaintife's Ex. No. 11, Rec. p. 71). Class "A",

*'B" and ''C" members had a preference as to lock-

ers, living accommodations and sometimes for entry

into tournaments (Deft.'s Ex. No. 3, Rec. p. 146).

A limitation on number was also adopted. Origi-

nally the "A" membership was limited to 850, 150

being reserved for absent Olympians, but there was

no limitation upon the number holding a '^B" mem-

bership. Subsequently, after the outstanding "B"
memberships were all converted, the total number of

contributing members was limited to 1250 for '*A''

members (Pltf.'s Ex. No. 14, Rec. p. 76), and to 35

for "C" members (see Article IV, Chapter 3, Sec-

tion 5 of the by-laws, Rec. p. 101). The permitted

number of women in the "Golf Annex" amounted to

400 (see Article IV, Chapter 3, Section 7 of the by-

laws, Rec. p. 103).

The original plan as outlined in the letters of June

12 and 20, 1922 (Pltf.'s Exhibits Nos. 7 and 8, Rec.

pp. 58 and 62) contemplated that all members of the

01>Tnpic Club who did not become "contributing

members" might play golf by paying separate greens

fees for each time he played, and might play any day
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he wanted. The privilege in fact became more lim-

ited. Only four classes might use the golf courses,

active, life, non-resident and honorary members (see

Article IV, Chapter 3, Section 3, Rec. p. 97), and for

a time these members were only allowed to play on

week days (see Pltf.'s Ex. No. 11, Rec. p. 73). Appar-

ently, they are now permitted to play on Sundays

and holidays (Mr. Humphrey so testified (Rec. p.

134)). Furthermore, only a "contributing member"
may have a guest use the golf course (see Pltf.'s Ex.

No. 11, Rec. p. 43, also Rec. p. 135). Members other

than "A" or "C" "contributing members" paid fees

each time as they used the course.

We have given the general scheme in an abbrevi-

ated form. Let us suppose that one John Jones in

1922 wished to become an active member of the Olym-

pic Club, with full golf rights. The procedure seems

to have been for him to apply to the Board of Direc-

tors for membership in the Olympic Club as an

active member. Having been accepted, he then

applied for an "A" or "C" membership or "privi-

lege", depending on whether he was a resident or

non-resident. He made whatever payments were nec-

essary and was then recommended by them and

"elected" by the Board of Directors to a "Class A"
membership or privilege. This procedure is shown

by the minutes of the Golf Committee (Pltf.'s Ex.

No. 19, Rec. pp. 116-123).

One who was already an active member of the club

applied and got the status of an "A" or "B" or "C"



20

contributing member, according to which status he

wanted (see minutes of the Golf Committee (Pltf.'s

Ex. No. 19, Rec. p. 116)). Apparently, the Golf

Committee, later called the Country Club Commit-

tee, handled such matters as a special committee, but

their rulings and decisions were subject to the Board

of Directors ' approval. Wlien the rulings of the Golf

or Country Club Committee were approved its acts

were then official (Rec. pp. 155-156).

Lastly, let us direct attention to another e\ddence

of a distinct class of membership: the Class '*A"

contributing member had something to sell possessed

by others in the same class and not possessed by

those not in that class. What was it? The terms

"certificate", "Class A Privilege" were used, but,

looking at facts, and not names, what was the thing

he sold? It was a membership of a definite kind,

limited in number, to tvhich attached special rights,

privileges and obligations, possessed only by those of

that class, and which others could have only by be-

coming members of the class.

All of this taken together means this: that the

status of a "contributing member" was a distinct and

different thing from any other class of membership.

It cannot be superimposed upon any other class and

be made identical with it. Neither its basis of eligi-

bility, its rights and privileges, nor its obligations

were the same. A "Class A Golf Member" can no

more be identified with an ordinary active member

than he can be identified with an honorary member
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or a life member. If this is true, there is no escape

from the couclusion that this was in fact another and

different class of membership. True, it was not so

named in a particular article and section of the

by-laws. But if the facts exist, then this court is no

more concerned with the nomenclature than have

been other courts when similar questions have arisen.

It is suggested in appellant's brief that because

members and officers of the club referred to the

"Class A" privilege as a "membership", the appellee

is insisting that this reference fixed and established

the "Class A" privilege as a "membership" (Appel-

lant's Brief p. 38). Not at all. We would be bor-

rowing appellant's thunder if we made such an argu-

ment. It does not settle the point in controversy,

that the Board of Directors or Golf Committee should

on one occasion refer to this privilege as a "member-

ship", on the next call it a "golf membership" and

on the third call it a "privilege", any more than it

was decisive that the lodges should call insurance

premiums "installments", "dues", "contributions"

and "assessments" {State v. Vmidiver, supra). Simi-

larly, the character of the monthly payment by the

Golf "A" member is not settled by the mere fact

that these payments were referred to as "greens

fees". They were also frequently referred to as

"dues" (see Rec. pp. 122, 125, 126, 130 and 133). The

purpose of giving a name is to distinguish the object

or thing named. Indeed, the aptness of a name is

an indication of clear thinking. Misnomers, how-

ever, are all too frequent in every-day life as in the
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law. What the court is interested in is, what were

the essential characteristics of this "Class A" privi-

lege, and of payments made each month by each

holder of the privilege? This brings us to a consid-

eration of the so-called "greens fees", which the Dis-

trict Court found to be nothing more than "dues".

B The fixed amounts at regular recurring intervals required to

be paid by "Class A Contributing Members" constitute the

"dues" of such membership and as such were taxable.

Having in mind the meaning universally ascribed

to the term "club dues", let us consider whether the

elements of "dues" were present in the pajonents

made in this case.

(1) A fixed amount ivas required from all ^^Class A"
members.

There can be no dispute that the first requisite of

'

' dues '

' was present : a fixed simi which was the same

for all members of the class.

(2) The payments came at recurring intervals.

Neither can it be disputed that the paj^ments were

at recurring intervals and covered a period of time.

All of the exhibits introduced in this case, and all of

the testimony shows that such was the fact. From

the very beginning, a fixed sum per month was pay-

able by each member of the "Class A" contributing

membership. The tax in the present case was 10%

of the monthly payments made by plaintiff from

March to December, 1923. Using the language of the

statute, the amounts were paid for a "period".
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(3) Such payments ivere not voluntary or optional:

illustrative rulings of the Golf Committee and

Board of Directors.

The record shows a development of interest in golf

among Olympic Club members and of growth in the

nimiber and size of courses, and of all club facilities.

The club house at Lakeside had attractions other than

golf, which all classes of members of the club were

free to enjo}^ Undoubtedly, the dues of all classes

of members went to the support of this club house

and of the town club house. The fact that the two

club houses with restaurants, social rooms, game

rooms, card rooms, etc., were available to members is

one of the advantages of a large membership.

But as for use of the golf course, only certain

classes of members could use it at all (contributory,

honorary, life and active), and as between these

classes there was a marked difference in their rights

and obligations, and their privileges.

The active member who was not a ^' Class A" (or

"Class C") member was under no obligation to use

the golf course, save as he pleased, and his only finan-

cial obligation was to pay the "greens fee" rate for

each such casual and occasional use. Such a "gxeens

fee" is of the same character as the fees a member
might pay for having a club caddy carry his golf bag
and for having iced orange juice served on the

eighteenth green. All such charges come with the

description

"the amount paid for a privilege. They are not

an obligation as the payment is voluntary."
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The ''Class B" contributing member was also in

just such a position. He was not required to pay a

monthly sum but could use the course by paying a fee

for each occasion of use.

Is the monthly payment required of a "Class A"
member of this character? The best answer to this

question is found in extracts from rulings made by

the Golf Committtee (Pltff.'s Ex. No. 19, Rec. pp.

116, 122, 133), which, on being approved by the Board

of Directors became official.

Messrs. Henry, Baker, Carroll and Gilcrest found

that they were not so fond of golf as they thought

they were, and consequently applied for transfer from

"A" to "B" class (which means to be relieved of

the monthly "greens fees"). Their stated reason was

that "they do not play golf". The Golf Committee

passed on their application on December 10, 1923

(Pltf.'s Ex. No. 19, Rec. p. 125). Did they get the

transfer? They did not—which means they were

obliged to make the monthly payments, even though

they did not use the golf course. Dr. Hartland Law's

request met the same fate (see Ex. No. 19, Rec.

p. 124) ; as did Mr. Vogt's and Mr. Pettigrew's

(see Ex. No. 19, Rec. p. 126), and others too numer-

ous to mention. Mr. Humphrey's attention was

directed to the ruling on Dr. Law's request.

"A. In other words, the Class A Privilege

carried with it the incident of paying the monthly

green fees. Anyone who wanted to withdraw

could withdraw. He had the only privilege avail-
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able to him and that was to sell his membership.

If he wanted to sell, all right, but he could not

ask to be relieved of paying the incident of the

privilege.

Q. That was fixed and w^as not optional ?

A. It was optional in this way. That while

he enjoyed the privilege he could not escape pay-

ing the incidental charges against the privileges,

but he could sell the privileges. As long as he

had the privilege he must pay the monthly

charge. He had no option as to that. While he

enjoyed the privilege he must pay the fee." (Rec.

pp. 160, 161)

Mrs. D. D. Madden found that her enthusiasm for

golf was on the wane, for she played golf 'Hwice only

during the year"; but this did not relieve her husband

from the obligation of paying the monthly "greens

fee" due upon her membership in the Women's Golf

Annex (see Pltf.'s Ex. No. 19, ruling of Feb. 23, 1923,

Rec. p. 123). When Mr. Harold Gray transferred on

February 16, 1926, to a ''Class A" membership, he got

the privilege with the understanding that he pay

monthly greens fees back to July 1, 1925 (Ex. No.

19, Rec. p. 131). And Mrs. Thomas Mahoney was

reinstated to membership in the Golf Annex provided

she paid the fees covering the period of her absence

therefrom (Ex. No. 19, Rec. p. 131). Likewise, Mr.

Walsh "wrote requesting that green fees be charged

for himself and daughter when using the course only,

instead of a flat monthly charge"; only to be told the

rulings did not permit such request (Ex. No. 19, Rec.

p. 128).
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Mr. and Mrs. Paul Carroll, planning a six months

trip abroad, would have enjoyed a ''leave of absence",

but their request for it met with the response that

"Members of 'Class A' must continue therein for a

period of at least one year" (Pltff.'s Ex. No. 19, Rec.

p. 123) ; and, of course, the "greens fees" ran on while

they were sojourning abroad. Members who were too

sick to play golf would also have liked to transfer

from "A" to "B", but the answer to this request was

that they could not transfer unless "permanently

physically disabled" (Pltf.'s Ex. No. 19, p. 3, Rec.

p. 127).

Mr. Humphrey's testimony as to the ruling upon

Mr. Carroll's request was as follows:

"A. You see they had a rule there that it w^as

necessary that he pay on account of the condition

that the green fee is attached to the Class A
privilege, and as long as he had that privilege he

had to pay that green fee. If he wanted to avoid

paying the green fee, he could transfer the privi-

lege, but it was not possible to keep the privilege

and not pay the charge.

Q. That is a fixed charge which doesn't vary,

and if the owner of a privilege doesn't play that

doesn't relieve the member of the payment of

the fee?

A. No, that doesn't relieve him from payment
of the fee. It was his right to play if he desired

to and if he didn't exercise the right that was
his misfortune. The same would be true in the

case of illness, or for an incapacitated member,
or one who was incapacitated for a short time.

He always had the option of selling his privilege
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and he would receive approximately what he paid

for it." (Rec. pp. 157-158)

Similarly, Mr. I. H. Cory wrote to the Golf Com-

mittee asking ''that his name be eliminated from the

monthly Country Club green fee list amounting to

$6.00; also desiring to give up Locker 250".

But

''on motion duly made and seconded the Com-

mittee unanimously recommends that Mr. Cory

be advised that there is no way under which his

monthly greens fee could be waived, but that he

may give up his locker at any time he so desired."

(Pitf.'s Ex. No. 19, p. 5, ruling of June 8, 1925,

Rec. pp. 129-130)

(Which of these fees is payment "for a special

privilege—the payment is voluntary"? Which of

them constituted an "obligation to pay a sum fixed

—

for the support of the organization"?)

We doubt whether Dr. George Gillman felt that

"greens fees" were "voluntary". This gentleman,

apparently moving away from San Francisco, w^ished

to be transferred to "Class C". The Secretary ad-

vised him that "Class C" membership* was closed.

And "to this Dr. Gillman protests inasmuch as he is

compelled to pay regular green fees" (see Ex. No. 19,

Rec. p. 131). Mr. Humphrey's testimony as to Dr.

Gillman 's predicament was that apparently the limit

for "Class C" membership had been reached; that

although a "Class A" member had the right to trans-

'The limit was 35. See Article IV, Chapter 3, Sec. 5.
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fer to a iion-resident status he could only do so if the

**C" list had a vacancy (Rec. p. 164).

**The holder of a Class A privilesre moving

away must either sell his privilege or transfer

into the .Class C list provided that the Class C
list is not full. Of course that would be subject

to the human element I mentioned before and the

Board of Directors might make an exception.

Becoming a nonresident the Class A privilege

holders would be obliged to continue pa^-ing the

monthly charge except in the case where if the

Class C list was less than 35 he might transfer

to the Class C list. His other option was to sell

the privilege."

"In the case of a man who was moving to the

East expecting to come back again, he would

have to continue to pay the Class A fees as long

as he had the privilege without any regard at all

as to whether he could use the course. That would
be his niisfortmie because he has the option of

selling his privilege if he doesn't want to keep

it." (Rec pp. 164-^165)

So, in response to Mr. C. H. Gray's request, the

following appears:

**Letter dated December 26, 1924. from Mr.

C. K. Gray, Class 'A' holder of Golf privileges,

asking that his Class *A' privileges be trans-

ferred into a class of membership relieving him
of the payment of $4.00 per month greens fees.

but one which will allow him the privilege of

transferring back to Class *A' at any time in

the future. On motion dulv made and seconded
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it was unanimously resolved by the Committee
tliat ^Ir. C H. Gray could not be relieved from
the payment of monthly greens fees for Class *A'

so lon^ as he remained a resident member of the

Club but at any time he transferred to non-resi-

dent membership of The Olympic Club he could

be transferred to Class *A' (B) or nonresident

membership of the Golf Club." (Rec. pp. 128-

129)

Thus a ** Class A" member could not resign.

"Meeting August 11, 1925 (approved). Letter

dated September 9, 1925, from Mr. W. A. Plum-
mer, Class A member of The Olympic Golf and
Country Club wherein Mr. Plummer tenders his

resignation as a member of the Country Club.

On motion duly made and seconded the Golf

Committee recommends unanimously that Mr.
W. A. Plummer be advised that The OlvTupic

Club does not entertain resignations in The
Olympic Golf and Country Club the only alterna-

tive being to offer said Class A Golf privileges

for sale to the Club." (Rec. pp. 130-131)

The penalty for failing to pay the monthly *' greens

fees" was to have the "privilege" sold, the monthly

"fees" being charged to the proceeds and the balance

being credited to the delinquent member (Rec. 163).

This bears a suspicious resemblance to the custom of

dropping a member for non-payment of dues. In

short, as Mr, Humphrey said, if a member "wanted
to enjoy the privilege and be in good standing, thev

required him to pay every dollar incidental to the
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privilege. As long as the privilege holder has it the

greens fees must be paid" (Rec. p. 163).

To sum up, is there any distinguishing mark or

characteristic attached to the payment of "club dues"

which is not found in the plaintiff's payment of the

monthly "greens fees" which were incidental to his

"Clas A" contributing membership? The sirni was

fixed and definite; it came at recurring intervals; it

was due and owing, regardless of the member's non-

use of the greens, illness or absence from the state.

He had no choice. His option to pay the "greens

fees" was precisely the same as his option as to pay-

ing his dues on regular "active" membership: either

to pay the monthly charge or to be dropped. How
does the "option" of selling a "Class A" privilege,

or of retaining it and paying fixed monthly fees, dif-

fer from the option which members of other clubs

have, of either selling a proprietary membership or

of retaining it and paying "dues"? We see a differ-

ence only in name. There is not a single character-

istic attached to the "dues" payable to the OljTnpic

Club upon an active or other membership which does

not attach equally to the so-called "greens fees" pay-

able upon the "Class A" golf pri^dlege or member-

ship. In an action at law upon contract he would

have been liable for these unpaid "greens fees" and

could not have defended by proving absence, illness,

failure to use the course, request for waiver, or any-

thing of the sort. The fees would have been "due

and owing", although he proved all of these defenses.
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The conclusion is irresistible that these ''greens

fees" are identified as "dues". The defendant Col-

lector may say with Juliet:

'' 'Tis but thy name that is mine enemy.

• • • • •

What's in a name? That wliich we call a rose

By any other name would smell as sweet."

Appellant relies on the case of

Weld V. Nichols, 9 Fed. (2d) 977 (Dist Ct.

Mass.).

The report of the facts is exceedingly meager. All

that the case shows is that a club member by paying

an additional $7.50 had the use of the golf course for

six months. There is no showing that there was a

division of the membership into classes, with dif-

fering rights and privileges in use of the course; no

showing that one class of member purchased a certifi-

cate which required him to pay an additional sum
each month or for a six months ' period for the privi-

lege of playing golf. So far as the report shows,

the member in the Weld case was privileged at the

end of a six months' period to decide not to play golf

during the next six months, and in this case he would

not have to pay during that period. Subsequently

he might decide to play again and again pay the fee

for the privilege. In the case at bar, the "Class A"
member who decided not to play golf at the end of

a month (or of any specified period), could not forth-

with absolve himself from the monthly payment. Nor
could he "resign" (see Pltf.'s Ex. No. 19, ruling of
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August 11, 1925, Rec. p. 130). What he had to do

was to put his "Class A" certificate up for sale, and

until he sold it, he was obliged to pay the so-called

"green fees". Because of these essential differences

in fact, the case of Weld v. Nichols is ,far from being

an authority supporting appellant's position.

C. The accepted practice of other golf and country clubs is to

regard similar payments as "dues".

Let us look at the practice of other golf and coun-

try clubs in regard to the charge to members for

playing golf.

In the Presidio Golf Club members pay monthly

"dues" and play golf as many times as desired with

no extra charge. There is an extra greens fee for a

guest (Rec. p. 165). There is the same rule at the

Burlingame Golf and Country Club, the San Mateo

Golf and Polo Club, the San Francisco Golf and

Country Club, the Menlo Golf Club, and probably

almost universally (Rec. p. 165). Apparently, all of

these clubs have a club house with dining room,

lounges or rooms for entertainment, bedrooms or cot-

tages for living quarters, shower rooms. Some of

them have tennis courts and swimming pools (Rec.

pp. 167-168). The membershii3 of these clubs runs

from three to five or six hundred (Rec. p. 168). The

"regular dues" of the San Francisco Golf Club are

$15.00 per month (Rec. p. 167). The dues of the

others are not stated, but probably they were about

the same. In the first circular that went out to
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Olympic Club members on June 12, 1922 (Pltf.'s Ex.

No. 7) it was pointed out that the proposed monthly

"greens fees" (then $4.00) was "less than half of

the ordinary dues charged by clubs organized exclu-

sively for golf" (Rec. p. 59). Apparently, these clubs

are run in about the same way as the Olympic Club.

There is no extra fee for tennis, swimming and golf

(Rec. p. 167) and there are special fees for extra

services such as the service of an instructor (Rec.

p. 166), the use of a locker (Rec. p. 167), and other

extras of like nature. Service in the dining room

would, of course, be a matter of additional expense,

as would be the rent of a bedroom or cottage.

Contrasting these clubs with the "Class A" con-

tributing member of the Olympic Club, it seems to

us prettj?" clear that there is no difference in prin-

ciple between the higher "dues" which other clubs

paid and for which they got unlimited use of the golf

course plus certain other facilities, and the "greens

fees" which the Olympic Club "Class A" member

added to his regular "dues", for which he got unlim-

ited use of the golf course plus other club facilities.

True, he may have got more of these facilities; he

may have received a better value, the result of the

club's having a large membership and good manage-

ment. But there is no difference in principle. On
the other hand, if this "greens fee" is held not to

constitute dues, the golf and country clubs can very

easily reduce taxes. All the San Francisco Golf and

Country Club need do, is to split its monthly "dues"
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of fifteen dollars, and call part of it (let us say six

dollars) ''dues" for general upkeep, and the remain-

ing nine dollars per month a "greens fee". Every

golf club in the country would have similar right. On
the same principal the active member of the Olympic

Club may reduce the tax on his regular ''dues" of

six dollars per month. Why not divide it, and call two

dollars per month a "swimming tank fee" and two

dollars per month the "handball fee", leaving just two

dollars to be called "dues", thus diminishing the tax

on "dues" by two-thirds?

To avoid this dilemma, the appellant suggests that

there is a difference between "specialty" clubs, which

are organized for a single activity, and clubs which

have various facilities (App. Brief pp. 30, 31). It is

suggested that in the former type it would be illogical

for such a club, say a tennis club, to apportion the

monthly or annual contributions for members be-

tween "dues" and "tennis fees"; whereas the club

with many facilities may more properly charge a

monthly sum for the use of a particular facility and

entitle that sum a "special fee". It seems to us that

this argument does not avoid the conclusion that such

a payment comes within the term "dues" which Con-

gress intended to tax. Such payments are "owed" by

the member and are not optional or voluntary; they

come at regularly recurring intervals, and the mem-

ber has no option but to pay them.

Besides, such argument, if sound, would redound

to the great advantage of the wealthy or the large
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club, as contrasted with the smaller or less wealthy

club. The member of the smaller or poorer club, with

fewer facilities must, according to this argument, be

taken to make his regular contributions to the gen-

eral support of the club, for it would be ridiculous

to apportion his dues. The club with several thou-

sand members can afford to offer its members a far

greater variety of recreation and cultural advance-

ment. Under the appellant's argument, this type of

club may allocate to different forms of special recrea-

tion and entertainment a part of the regular contri-

bution of each member, and thus reduce the taxes

payable by all members.

The answer to all of this argument is, we think,

that Congress did not distinguish between the par-

ticular purposes of the clubs subject to taxation. It

did not attempt to distinguish between the various

ways which individual clubs might use the contribu-

tions made by the members. What Congress taxed

were "dues" or ''membership fees" when in excess of

a particular amount, whether the particular club has

one department or a hundred.

III. THE EVIDENCE SUSTAINS THE FINDINGS OF THE TRIAL
COURT THAT THE PAYMENTS IN QUESTION WERE NOT
FEES FOR SPECIAL SERVICES BUT WERE DUES PAY-

ABLE BY A CLASS OF MEMBERSHIP.

The appellant's brief concludes with the statement

that "the uncontradicted testimony and documentary
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court". In one sense the documentary evidence and

the testimony were not contradicted. This is not a

case where one side called witnesses and put in evi-

dence and records for the purpose of showing the

falsity of the testimony and the records adduced by

the opposing side. It is a case where the facts are

undisputed and the question is, what inferences may
reasonably be drawn from them? The rule is that

even though the facts be undisputed, if different infer-

ences may reasonably be drawn from those facts, the

case goes to the jury.

Wisconsin etc. Co. v. Day, 35 Fed. (2d) 566

(C. C. A. 8th Cir.)

;

Richmond etc. By. Co. v. Powers, 149 U. S. 43.

So, where the trial court sits without a jury, his

function as a trier of facts is like that of a jury.

Bird V. U. S., 24 Fed. (2d) 933 at 935 (C. C. A.

9th Cir.) :

''His findings we cannot disturb unless they

are held to be so clearly against the evidence as

to be unwarranted as a matter of law. The evi-

dence cannot be said to be conflicting but it is

extremely meager. To reach the ultimate conclu-

sion desired by plaintiffs, it was necessary to

draw inferences, and within the range of reason

what deductions were to be made from the pro-

bative facts was a matter for the trial judge."

In the case at bar the evidence is not meager, but

fairly voluminous. The whole series of transactions
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by which appellant became possessed of his ''Class

A" privilege bore on the question whether a new class

of club membership had been created. The practical

rules under which the club operated, the determina-

tions made in the case of different members arising

under different sets of facts, had to be considered to

determine whether the monthly contributions made by

the "A" privilege holders were in fact voluntary and

optional, and thus came within the classification of

"special fees" not subject to taxation; or whether

they were fixed and recurrent obligations attached to

a class of membership. The inferences to be drawn

from the testimony and the various rulings clearly

required a process of weighing the evidence and the

drawings of inferences of facts. The documentary

evidence presented questions of law. Some of the

evidence taken by itself might have justified the con-

clusion for which appellant contends, but it was neu-

tralized by other evidence. The decision thus rested

on a mixed question of law and fact. Certainly the

whole process required the trial court ''to draw infer-

ences" as was the case in Biy^d v. United States,

supra. Altogether, the best that appellant can say is

that conflicting inferences were possible from the

undisputed facts. If this is true, then the deductions

to be made from the probative facts were for the

trial court and his findings will not be disturbed by

this court unless so clearly against the evidence as to

be unwarranted.

However, in our judgment, it is putting the case

too favorably for appellant to say that conflicting
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inferences were possible. It seems to us that the

only findings which could reasonably be made from

the evidence when taken as a whole, were the findings

made by the trial court.

IV. THE PURPOSE OF THE TAXING STATUTE INCLUDES

TAXATION OF THE PAYMENTS INVOLVED IN THIS CASE.

We may take it that the intention of Congress in

very many instances is to tax the wealthier citizens

of the country. The theory of all such taxation seems

to be that those who can afford a luxury of life can

also afford to pay a tax on it. Hand in hand with

all theories of taxation is a consideration of the cost,

ease and convenience of collection. These principles

are elementary. Let us see how they apply in the

case at bar.

The Revenue Act of 1921 taxed club dues when

they exceed ten dollars per year and an initiation fee

that exceeds ten dollars. Obviously, this affects the

club of the richer and misses the club of the poorer.

But, analyzing the taxes exacted from the wealthier

man, why should dues and an initiation fee be taxed,

and various fees for special club privileges not be

taxed"? For example, why should Congress not tax

the special fee a man pays at his club for the use of a

billiard table ? Why, in this particular club, should

the greens fees paid by an ordinary active member

for his casual use of the golf course be not subject
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to tax, whereas the golf ''A" member, who loyally

helped to make the golf course possible by his contri-

bution to capital, is taxed for his monthly payment?

It seems to us that the other principle applicable

in taxation comes into play. A tax upon an initiation

fee comes but once. The assessment, collection and

accounting of it is comparatively simple. Similarly,

the taxation of ''dues" is a simple matter. The club

secretary has the roll of club membership : the amount

of "dues" is fixed and does not vary from month to

month, and is the same for each member of a class.

But the cost of collecting a tax from every member

playing an occasional game of billiards would require

a troublesome amount of bookkeeping: it would make

billiard room attendants a species of tax collectors,

so far as recording the taxable occasions. In short,

it would be an intolerable nuisance. On comparing

the taxation of the monthly "greens fees" of the

"Class A" member with the taxation of "dues" and

the taxation of the casual "greens fee" paid by the

ordinary member, we see that the taxing of "greens

fees" on each occasion is capable of a great variety

between members. There would be no uniformity.

It would have the same vexatious features as taxation

of billiard fees, restaurant fees, or the like. But the

taxation of the monthly "greens fees" paid by the

"Class A" member has the same features as the col-

lection of "dues". The club secretary has the mem-
bership roll; the amount is definite and fixed, does
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not vary from member to member, but is the same

for all of the class, and the records would be kept

by a responsible officer. Thus the bookkeeping for

the monthly '' greens fees" for the '^ Class A" mem-
bers would be just the same as the bookkeeping for

"dues", and the collection would be equally easy and

convenient. All of the incidents applicable to tax-

ation of "dues" apply to the taxation of these

monthly "gi^eens fees". All of the legal characteris-

tics of the two are the same, and both come equally

within the purpose of the taxing statute.

On the other hand, the failure to hold these pay-

ments taxable renders evasion of the law a simple

matter. We have already commented upon the result

of holding that these payments are payments for

special services. We shall not pursue the subject

much further. Let us suggest the following possibili-

ties. Any social, athletic or sporting club coming

within the meaning of the statute may evade taxes

by allocating to "dues" an amount from its members,

less than ten dollars per year, and by allocating other

fixed sums to some activity or activities sponsored by

the club. For example, a golf and comitry club may
apportion something to "greens fees", something to

"s\\imming tank fees" and something to "tennis

fees". A town club may apportion a fixed sum to

"card room fees", part to "restaurant fees" and part

to a "swimming tank fee". A club interested in

literary pursuits may apportion part of the annual
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or monthly payments of its membership to ''library

fee", part to "magazine fee" and part to "lecture

fee", thus leaving an amount less than ten dollars per

year for "dues" to cover general expenses. A club

that gives musical or dramatic entertainments might

logically apportion part of the annual or monthly con-

tribution to a "program fee". These divisions of

annual or monthly club payments are just as logical

as it is to divide the monthly sums required of "Class

A" members of the Olympic Club. There are no more,

and no less reasons applicable to the one than to the

other.

This is an interpretation of the law which will

permit it to be nullified.

CONCLUSION.

In pointing out that the principle contended for by

appellant renders tax evasion a simple matter, we do

not mean to imply, either directly or indirectly, that

such a scheme was planned in the present case. A
glance at the long list of the Olympic Club officers

past and present, as shown in the by-laws introduced

in evidence, comprising as it does the city's best citi-

zens, is sufficient answer to such a notion. Even a

good citizen, however, may unintentionally harbor a

wrong idea. Logically applied, appellant's theory

nullifies the law.
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We submit that the judgment should be affirmed.

Respectfully submitted,

Geo. J. Hatfield,
United States Attorney,

Esther B. Phillips,
Assistant United States Attorney,

Attorneys for Appellee.

Dated, March 8, 1932.
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CILLARY PROCEEDINGS.

To the Honorable the Judges of the Above-entitled

Court

:

The petition of E. W. Bender, of the City and
County of San Francisco, State and Northern Dis-

trict of California, respectfully shows and alleges

:

That on the 15th day of April, 1931, by an order
made and entered by the United States District

Court for the Northern District of California in
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the Matter of Consolidated National Securities Com-

pany, a corporation, No. 20411-K.—In Bankruptcy,

your petitioner was appointed Receiver of the estate

and effects of the said Consolidated National Securi-

ties Company, a corporation, and under and pur-

suant to said order was authorized and empowered

to apply to the above-entitled court for an order

instituting ancillary proceedings in the above-en-

titled court in aid of your petitioner's administra-

tion of said bankrupt estate, under and pursuant

to the provisions of § 2 (20) of the Bankruptcy Act

of 1898 and the amendments thereof; that your

petitioner, pursuant to said order of said court,

filed a bond as required of him, which said bond

was thereafter approved by the District Judge, and

your petitioner ever since has been and is now the

duly appointed, acting and qualified Receiver of

the assets and effects of the above bankrupt estate.

That your petitioner alleges that the above-named

Consolidated National Securities Company, a cor-

poration, has certain assets within the jurisdiction

of the above-entitled court, said assets consisting

of real estate and improvements thereon, which,

however, are encumbered and the lienholders are

threatening to institute foreclosure proceedings

against said assets, to the irreparable injury of the

general creditors of said bankrupt estate, and would

seriously interfere with the due administration by

your petitioner as such Receiver of said bankrupt

estate.

*Page-number appearing at the foot of page of original certified
Transcript of Eecord.
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That your petitioner alleges that over and above

all valid liens and encumbrances against said real

estate, a substantial equity exists for the benefit of

the general creditors of said bankrupt estate, but

which equity will be lost to said general creditors

unless ancillary proceedings are instituted in the

above-entitled court in aid of your petitioner's ad-

ministration of said bankrupt estate, so as to enable

the above-entitled court in said ancillary proceed-

ings to require all lien claimants to file and pro-

pound their claims against the assets belonging to

the above bankrupt estate for hearing and deter-

mination and thereby enable the above-entitled court

in said ancillary proceedings to ascertain and fix

the amount of all valid liens existing against said

assets so as to enable your petitioner, as Receiver,

to apply to the United States District Court, for

the Northern District of California, for an order

authorizing your petitioner to offer for sale all of

said real property, either subject to, or free and

clear of said liens, and to pay to said lienholders

the amounts found due on said liens, and to hold

the surplus from said sale and deliver same to the

Trustee in Bankruptcy, when elected, for distribu-

tion amongst the general [2] creditors of said

bankrupt estate during the course of the administra-

tion of said estate.

That your petitioner further represents that in

aid of his administration in said ancillary proceed-

ings, it is necessary to authorize and empower
your petitioner to conduct an examination of the

officers of said bankrupt corporation residing or
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domiciled within the jurisdiction of the above-en-

titled court and such witnesses to be hereafter

designated by your petitioner who are also residing

or domiciled within the jurisdiction of the above-

entitled court, and for the purpose of conducting

said examination and requiring all lien claimants

to file and propound their claims for hearing and

determination, it is necessary that said proceedings

be referred to the Referee in Bankruptcy at San

Diego, California, as a Special Master of the above-

entitled court, with powers of a Referee in Bank-

ruptcy to conduct an examination of the witnesses

produced by your petitioner in said ancillary pro*

ceedings and to require said witnesses to testify

before said Special Master concerning the acts,

conduct and property of said bankrupt, so as to

enable your petitioner, as Receiver, to ascertain the

extent and whereabouts of the assets of said bank-

rupt estate subject to administration by the above-

entitled court, and to take such steps as may be

deemed necessary and required by your petitioner

to conserve and preserve said assets until the elec-

tion and qualification of a Trustee in BankruiDtcy

of said bankrupt estate.

That your petitioner further represents that in

aid of his administration of said bankrupt estate

in said ancillary proceedings, the said Referee in

Bankruptcy of San Diego, California, sitting herein

as Special Master with powers of a [3] Referee,

should be empowered to issue such orders as may be

necessary or required by your petitioner and upon

his application in aid of his administration of said
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bankrupt estate and the conservation and preserva-

tion thereof until the election and qualification of a

Trustee.

WHEREFORE, your petitioner prays that an

order be made and entered herein instituting ancil-

lary proceedings in aid of your petitioner as Re-

ceiver of the estate of the above-named bankrupt,

pursuant to the order made by the United States

District Court, for the Northern District of Cali-

fornia, and that your petitioner be authorized and

empowered to conduct an examination of witnesses

before the Referee in Bankruptcy at San Diego,

in the Southern District of California, to w^hom

these proceedings shall be referred, and to institute

such further proceedings before said Referee as

may be required to ascertain the extent and where-

abouts of said bankrupt's estate located within the

jurisdiction of the above-entitled court, and to pre-

serve said assets for administration by the above-

entitled court, and to take such further and other

proceedings as may be necessary in aid of his ad-

ministration, and that the court make such further

and other order as may be just and proper in the

premises.

E. W. BENDER,
Petitioner.

A. B. KREFT,
ARNOLD C. LACKENBACH,
TORREGANO & STARK,

By ERNEST J. TORREGANO,
Attorneys for Petitioner. [4]



6 C. E. Stanton

Northern District of California,

City and County of San Francisco,—ss.

E. W. Bender, being first duly sworn, deposes and

says:

That he is the petitioner named and described

in the foregoing petition ; that he has read the same,

knows the contents thereof, and hereby makes

solemn oath that the statements therein contained

are true, according to his best knowledge, informa-

tion and belief.

E. W. BENDER.

Subscribed and sworn to before me this 23d day

of April, 1931.

[Seal] CHARLES E. REITH.
Notary Public in and for the City and County of

San Francisco, State of California.

[Endorsed] : Filed Apr. 24, 1931. [5]

[Title of Court and Cause.]

ORDER INSTITUTING ANCILLARY PRO-
CEEDINGS AND ORDER OF REFERENCE
OF SAID PROCEEDINGS.

Upon the reading, filing and consideration of the

verified petition of E. W. Bender, of the City and

County of San Francisco, State and Northern Dis-

trict of California, praying for an order instituting

ancillary proceedings in the above-entitled court in

aid of his administration of said bankrupt estate,
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as Receiver, appointed under and pursuant to an

order made by the United States District Court,

for the Northern District of California, on the 15th

day of April, 1931, and it appearing from said

petition that the said E. W. Bender is the duly

appointed, acting and qualified Receiver of the

estate and effects of said bankrupt. Consolidated

National Securities Company, a corporation, and

that it is necessary in aid of his administration that

ancillary proceedings be ordered instituted in the

above-entitled court, and that said proceedings be

referred to the Referee in Bankruptcy of the above-

entitled court at San Diego, California, as Special

Master, with powers of a Referee in Bankruptcy

to conduct an examination of witnesses produced

before him by said Receiver, and to require the

filing and propounding before him of all claims of

lien asserted against said bankrupt estate for hear-

ing and determination, so [6] as to enable said

Receiver to ascertain the extent and whereabouts of

the assets of said bankrupt, subject to administra-

tion of said Receiver, and it being a proper case

for this order, and the court being fully advised in

the premises,

—

IT IS HEREBY ORDERED that ancillary pro-

ceedings in aid of the administration of the bank-

rupt estate by E. W. Bender, of the City and

County of San Francisco, State and Northern Dis-

trict of California, appointed as such Receiver

under and pursuant to an order made on the 15th

day of April, 1931, by the United States District

Court, for the Northern District of California, be,
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and the same are hereby instituted within the juris-

diction of the above-entitled court.

IT IS FURTHER ORDERED that such ancil-

lary proceedings be, and the same are hereby re-

ferred to Honorable J. A. Isaacson, a Referee in

Bankruptcy of the above-entitled court, at San

Diego, California, appointed herein as Special Mas-

ter of the above-entitled court, with powers of a

Referee in Bankruptcy, to take such further pro-

ceedings as may be required before him in aid of the

administration of said bankrupt estate by the said

E. W. Bender, as such Receiver, including the

examination of witnesses, and requiring persons

asserting claims of lien against said bankrupt estate

to file and propound said claims of lien before him

for hearing and determination, so as to enable said

Receiver to ascertain the extent and the amount of

said liens and the extent and whereabouts of the

assets of said bankrupt estate subject to administra-

tion by said Receiver.

IT IS FURTHER ORDERED that upon the

conclusion of said ancillary proceedings before the

said Special Master, that he file a report of all

proceedings taken before him in the [7] olGfice of

the Clerk of this court and furnish said Receiver

with a certified copy of said proceedings for such

use as said Receiver may require thereof during

the course of the administration of said bankrupt

estate by himself or his successor, a Trustee in

Bankruptcy of said estate, when elected, within

the jurisdiction of the United States District Court,

for the Northern District of California.
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IT IS FURTHER ORDERED that the said

Special Master be, and he is hereby empowered to

direct the attendance before him of all witnesses

required to be examined by the said E. W. Bender

in said ancillary proceedings, in reference to the

acts, conduct and property of said bankrupt.

Dated this 24th day of April, 1931.

WM. P. JAMES,
U. S. District Judge.

[Endorsed] : Filed Apr. 24, 1931. [8]

[Title of Court and Cause.]

SPECIAL MASTER'S REPORT OF CERTAIN
PROCEEDINGS HAD AND TAKEN ON
CLAIM OF LIEN OF SAMUEL BUSCH
AND CERTIFICATE UPON REVIEW OF
AN ORDER MADE THEREIN.

To the Honorable Judges of the United States Dis-

trict Court for the Southern District of Cali-

fornia, Southern Division:

I, J. A. Isaacson, Special Master in the above-

entitled matter, hereby render my report of certain

proceedings had and taken before me upon the

claim of lien of one Samuel Busch asserted in said

bankruptcy matter and certify to the court for

review the order made therein and the proceedings

leading up thereto, as follows, to wit

:
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PROCEEDINGS LEADING UP TO THE OR-
DER TO BE REVIEWED.

The above-entitled bankruptcy matter is an ancil-

lary proceeding commenced in this court in aid

of the administration of said estate by the Receiver

in bankruptcy appointed in the Northern District

of California. The order of this court instituting

such ancillary proceedings was made by the Honor-

able Wm. P. James, on the 24th day of April,

1931, and on file in said court, wherein the matter

was referred to me as Special Master with powers

of a Referee in Bankruptcy to take such proceed-

ings as might be required in aid of the administra-

tion of such bankrupt estate. Pursuant thereto

proceedings have been had and taken by and on

behalf of the Receiver, E. W. Bender, including the

examination of many witnesses and said matters are

still pending not having been concluded. [9]

That on June 1, 1931, said Receiver filed herein

his petition entitled "Petition for Order Requiring

Claimants to File and Propound Claims of Lien for

Hearing and Determination, and for Order of Sale,

Either Free and Clear of or Subject to Liens,"

wherein a number of parcels of real property were

described and which sets forth the names of those

who claimed some interest therein or lien thereon.

That an order was made by me on June 1, 1931,

entitled "Order Directing Claimants to File and

Propound Claims of Lien for Hearing and Deter-

mination" and directed to those named in said

petition of the Receiver as therein prayed for.
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Thereafter, and pursuant to such order said

claimants filed their alleged claims of lien against

the respective parcels of said real property, among

which was the asserted claim of lien of said Samuel

Busch.

Said Samuel Busch filed on June 23, 1931, his

alleged claim of lien upon and against the following

property

:

The West 60 feet of Lots 21 to 24, inclusive,

in Block 208 of University Heights in the City

of San Diego.

Thereafter, on July 2, 1931, said Samuel Busch

filed herein his amended claim of lien against said

property entitled "Amended Assertion of Claim of

Lien By Samuel Busch in Compliance with Order of

Referee." That among other things it appeared

from said claim of lien that the bankrupt held the

equitable title to said property; that claimants al-

leged lien consisted of a trust deed thereon securing

a promissory note of said bankrupt in the sum of

$20,000 which was in default; that there was a

mortgage on said property securing a promissory

note of $25,000, which was a first and prior lien

to that of claimants; that said claimant had paid

out and expended certain sums for interest on the

first mortgage which was also in default and had

paid taxes, insurance, etc; it was alleged that the

property was not worth more than the combined

[10] encumbrances; that the rentals therefrom

amounted to approximately $300.00 per month ; that

the property consisted of a two-story building which

was used for storerooms and offices; there were al-
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legations of various proceedings in the Superior

Courts of San Diego County and the City and

County of San Francisco relating to foreclosure

actions wherein there had been Receivers appointed

by the state courts; that upon bankruptcy inter-

vening moneys derived from rentals and the opera-

tion of the property had been ordered turned over

by the state court to the Receiver in Bankruptcy.

It further appeared from the allegations of said

claim of lien that the claimant relied upon the

agreements contained in his trust deed to the effect

that he claimed the right and authority to enter

into possession of said real property and collect

the rents, issues and profits upon default which

had been prevented by the state court receivership

and the intervention of the bankruptcy proceedings

;

the prayer sought possession of the property and

the rents, issues and profits collected by the Receiver

in Bankruptcy; that no sale be had but that the

Trustee under the trust deed be granted permission

to proceed to sell under the power contained in such

trust deed.

That an order was made by me on July 2, 1931,

entitled, "Order to Show Cause on Assertion of

Claim of Lien of Samuel Busch and Petition for

Rents and Possession of Real Property" which

directed the Receiver to show cause before me on

the 21st day of July, 1931, why the prayer of said

claim of lien of Samuel Busch should not be granted.

On July 20, 1931, the Receiver through his attor-

neys Torregano and Stark, A. B. Kreft and Arnold

C. Lackenbach, filed a Motion to Dismiss the said



vs. Samiuel Busch. 13

Amended Assertion of Claim of Lien of Samuel

Busch, accompanying same with Points and Au-

thorities in support of said motion.

The matter came on for hearing on the 21st day

of July, [11] 1931, pursuant to the order to

show cause. Neither the Receiver nor his attor-

neys, Messrs. Torregano & Stark, of San Fran-

cisco, being present, the claimant being represented

through his attorney E. W. Miller, Esq., of San

Diego. In accordance with the letter of Messrs.

Torregano & Stark dated July 18, 1931, accompany-

ing the Motion to Dismiss, wherein they stated that

inasmuch as the matter to be decided was merely

a question of law, that they did not deem it neces-

sary to be present and in accordance with their

suggestion, the matter was continued to August

1st, 1931, so that the attorneys for the claimant

could reply to the Motion to Dismiss. Upon the

latter date, counsel for claimant and Glen Munkelt,

Esq., attorney for the First National Trust and

Savings Bank, Trustee under claimant's trust deed,

appeared and submitted authorities opposed to the

Motion to Dismiss; the matter was taken under

advisement and further continued to August 3d,

1931. At which time after carefully considering

the questions of law which had been raised, I

made an order entitled: "Order on Receiver's

Motion to Dismiss Assertion of Claim of Lien by

Samuel Busch and for Impounding Rents by the

Receiver and Trustee" wherein the Motion to

Dismiss was denied and the Receiver directed to

answer to the Amended Assertion of the Claim of
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Lien of said Samuel Biiscli, so that the matter could

then be set down for hearing upon the merits. The

order further directed the Receiver to impound

and keep separate all rentals received from the

property subsequent to the date of the order and

not necessary in preserving the property pending

the final hearing and determination.

Thereafter by letters dated August 8th and 14th,

1931, the Receiver's attorney Messrs. Torregano &
Stark, took exceptions to the ruling contained in

the foregoing order and requested that the matter be

reviewed.

Counsel for the Receiver has indicated that upon

this review^ they rely upon the proposition that

there was no jurisdiction vested in me as Special

Master to make the foregoing order since [12]

the proceedings pending were merely ancillary and

could not extend to the determination of any con-

troversy between the Receiver or Trustee in Bank-

ruptcy and the claimant Busch relating to any phase

of the administration of the bankrupt estate except

such as may have been instituted before me by the

Receiver in aid of his administration. They fur-

ther have suggested that it is not necessary for

the Receiver to file a petition for Review as in the

case of the review of a Referee's order under the

general orders in bankruptcy and they have

merely made their objections to such order and

requested the review of same by the letters sub-

mitted herewith.
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QUESTIONS UPON REVIEW.

In my opinion the main questions which should

be considered by the Court upon this review are as

foUows

:

1. Does the banki'uptcy court exercising ancil-

lary jurisdiction have power to determine questions

of priorities and liens affecting property brought

within its territorial jurisdiction and to make such

orders as may become necessary in connection there-

with?

2. If such jurisdiction exists, then does a Ref-

eree in Bankruptcy of the ancillary court to whom
the ancillary proceedings have been referred as a

Special Master "with the powers of a Referee in

Bankruptcy" have jurisdiction to make orders de-

termining questions of such priorities and liens in

respect to property within the territorial jurisdic-

tion of the ancillary court?

3. If it is held that I had jurisdiction to make

the foregoing Order Denying the Receiver's Motion

to Dismiss the asserted claim of lien of Samuel

Busch, then the Court should ratify and affirm such

order unless the Receiver's contention that the

proceedings had upon the hearing of the motion did

not conform to the requirements of Rule 29 of the

"Rules of Practice of Courts of Equity of the

United States," which thereby deprived him of due

process. [13]

COMMENTS.

In order that the Court may fully understand the

conclusions reached by your Special Master which
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form the basis of the order sought to be reviewed

herein and the rules of law which it is believed were

applicable thereto, I submit as follows:

With respect to Question No. 1: The Eeceiver

contended that no jurisdiction reposed in the court

of ancillary jurisdiction to determine priorities of

claimants as to liens affecting property within the

territorial limits of the ancillary court, the latter

court's jurisdiction being limited only to the extent

and amount of such liens. The principal case re-

lied upon by the Receiver being that of In re: Pat-

terson Lumber Co., 247 Fed. 578. While numerous

authorities submitted by counsel for the claimant

showed a contrary holding.

Upon examination of the authorities, I concluded

that the contention of the Receiver did not appear

to be the general rule and that the weight of author-

ity supports the rule that the court of ancillary jur-

isdiction has power to detemiine priorities and

liens in respect to property brought within its jur-

isdiction and to pass such orders as may be neces-

sary or appropriate in connection therewith.

Fidelity Trust Co. vs. Glaskell, (C. C. A. 8th)

195 Fed. 865;

Butler vs. Ellis etc., (C. C. A. 4th) 45 Fed. (2d)

951;

Re: Einstein, (D. C.) 245 Fed. 189;

Re: Myer, (D. C.) 1 Fed. (2d) 513;

Re: Rogers, etc., D. C.) 22 Fed. (2d) 571.

The Patterson Lumber Co. case, as I understand,

involved an intervention in the court of ancillary

jurisdiction of an adverse claimant of the property
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in the hands of the ancillary Receivers and the

holding there was to the effect that it is the func-

tion of the court of primary jurisdiction and not

that of ancillary jurisdiction, to determine whether

the bankruptcy court shall relegate the parties to

the state court with permission to foreclose. This

case is cited under Paragraph 2585 in [14] Rem-
ington on Bankruptcy.

In Butler vs. Ellis, supra, in commenting upon

the Patterson Lumber Co. case, the Court said:

"It is true that the learned judge used some

language which tends to sustain the position of

the trustee here; but in the later case of In re

Dayton Coal Co., 291 Fed. 390, he recognized

that the rule had been stated by him 'over-

broadly' and we do not think that the Patterson

Lumber Co. case can be regarded as laying

down a rule different from that laid down by

the case of Fidelity Trust Co. vs. Gaskell and

Emerson vs. Castor."

In the case of Emerson vs. Castor, (C. C. A. 6th)

236 Fed. 29, the Court sustained the power of the

court of ancillary jurisdiction to pass upon and al-

low the assertion of laborer's liens, and said:

"Ancillary jurisdiction, it is true, signifies

power to aid primary jurisdiction. But the

power in an ancillary tribunal to take posses-

sion of property at all is founded on the inter-

est therein of the person or estate in whose

right the proceedings is maintained; and this

interest cannot, in the nature of things, be as-

certained without passing upon such adverse in-
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terests as may be claimed by others in the prop-

erty. When, therefore, an ancillary tribunal

takes possession, whether with or without oppo-

sition, such possession draws to that tribunal

power indeed, imposes a duty, to determine all

questions of priorities and liens affecting the

property. '

'

Upon and in regard to question No. 2: I submit

that ordinarily as I understand the rule, as Special

Master, as such, merely hears the evidence or testi-

mony relating to the matter or issue submitted to

him and reports the facts and his conclusions

thereon to the Judge.

However, in this particular case, I construe the

order of reference to the Special Master to go con-

siderably farther in respect to his powers. The Or-

der of Reference states that the ancillary proceed-

ings were referred to the Special Master "with the

powers of a Referee in Bankruptcy, to take such

further proceedings as may be required before him

in aid of the administration [15] of said bank-

rupt estate by the said E. W. Bender, as such Re-

ceiver, including the examination of witnesses, and

requiring persons asserting claims of lien against

said bankrupt estate to file and propound said

claims of lien before him for hearing and determi-

nation, so as to enable said Receiver to ascertain

the extent and the amount of said liens and the ex-

tent and whereabouts of the assets of said bankrupt

estate subject to administration by said Receiver."

Assuming it to be the correct loile that the ancil-

lary court has jurisdiction to order and determine
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questions of priorities and liens, etc., I concluded

that by reason of the general powers of a Referee

in Bankruptcy under Section 38 of the Bankruptcy

Act, General Order XII and Local Rule 77 of the

Rules of Practice of the United States District

Courts in this District, that I had power to act in

the premises.

As to that portion of the matter involved in the

third question in reference to the proceedings had

upon the hearing of the motion to dismiss: I sub-

mit that the Receiver through his attorneys sub-

mitted with his motion to dismiss the points and

authorities upon which he relied, which as I con-

strued them to be related primarily to the jurisdic-

tion of the ancillary court. Accompanying his mo-

tion and said points and authorities was a letter

from his attorneys, Messrs. Torregano and Stark,

dated July 18, 1931, which accompanies the record

submitted with this report. In this letter counsel

states

:

"In view of the fact that these papers pre-

sent issues of law to be disposed of before we
are required to answer any issues which may be

presented by Samuel Busch, I do not believe it

is necessary that I spend the estate's money in

making a special trip to San Diego to present

the matter, as I believe our points and author-

ities fully present the matter to you, and as

stated therein, that while these motions to dis-

miss are usually set down for hearing upon five

days' notice, if the attorneys for Mr. Bnsch de-

sire such a hearing thereon, they may have it
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set down in accordance with the rule or they

may file an amended claim as suggested in our

motion," [16]

Following their suggestion when the matter came

on for hearing July 21st, 1931, I had before me the

motion of the Eeceiver together with his Points and

Authorities and in order to permit counsel for the

claimant to reply thereto, I continued the matter to

AugTist 1st, 1931, at 9 o'clock A. M., at w^hich time

counsel for the claimant appeared and orally sub-

mitted other authorities bearing upon the question

of jurisdiction. After which I took the matter un-

der advisement and continued it for determination

to Monday, August 3d, at 2 o'clock P. M.

My record does not show that counsel for the Re-

ceiver had notice of this continuance. I have not

been advised that counsel for the claimant Busch

notified the Receiver's counsel. I felt in view of

the statement in the letter of Messrs. Torregano &
Stark above referred to, that they did not desire to

be present at this hearing and I construed the let-

ter to be a waiver on their part of any notice, es-

pecially since the matter to be determined was not

a hearing in any respect upon the merits of the

claim, being purely a determination of the ques-

tions of law involving jurisdiction.

RECOMMENDATIONS.

If the conclusions hereinabove set forth are cor-

rect expositions of the law, then it is suggested that

the Court upon reviewing the matter should sustain

the order being reviewed.
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EECOED SUBMITTED.

In order that the court may have before it the

entire record concerning the above matter there is

herewith submitted to the court:

(1) Certified Copy of Petition of Receiver for

Order Requiring Claimants to File and

Propound Claims of Lien for Hearing and

Determination, and for Order of Sale,

Either Free and Clear of or Subject to

Liens.

(2) Certified Copy of Order Directing Claim-

ants to File and Propound Clauns of Lien

for Hearing and Determination. [17]

(3) Original of Amended Assertion of Claim of

Lien by Samuel Busch in Compliance

With Order of Referee.

(4) Original of Order to Show Cause on Asser-

tion for Claim of Lien of Samuel Busch

and Petition for Rents and Possession of

Real Property. (Attached to No. 3.)

(5) Original of Receiver's Motion to Dismiss.

(6) Receiver's Points and Authorities in Sup-

port of Motion.

(7) Order Continuing Hearing from July 21st,

1931, to August 1st, 1931.

(8) Order Continuing Hearing from August 1st,

1931, to August 3d, 1931.

(9) Original Order Made Denying Receiver's Mo-

tion to Dismiss Assertion of Claim of Lien

by Samuel Busch and for Impounding

Rents by the Receiver and Trustee.



22 C. E. Stanton

(10) Correspondence Relating to Said Matters as

follows

:

(a) Letter dated July 15, 1931, from

Messrs. Torregano & Stark.

(b) Carbon Copy of Letter Dated July

14, 1931, from Referee to Ernest

J. Torregano, Esq.,

(c) Letter Dated July 18, 1931, from

Messrs. Torregano & Stark.

(d) Carbon Copy of Letter Dated August

5, 1931, from Referee to Ernest J.

Torregano, Esq.

(e) Carbon Copy of Letter Dated August

5, 1931, from Messrs. Weinberger

and Miller Addressed to Ernest J.

Torregano, Esq.

(f) Letter Dated August 8, 1931, from

Messrs. Torregano & Stark.

(g) Carbon Copy Letter Dated August

11, 1931, from Referee to Ernest J.

Torregano, Esq.

(h) Letter Dated August 14, 1931, from

Messrs. Torregano and Stark.

The letters from Messrs. Torregano and Stark,

bearing dates August 8th. and 14th respectively,

form the basis of their request for this review.

Dated: August 31st, 1931.

Respectfully submitted,

J. A. ISAACSON,
Referee in Bankruptcy and Special Master in Said

Matter. [18]
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[Title of Court and Cause.]

EXCEPTIONS TO SPECIAL MASTER'S RE-
PORT.

To the Honorable, the Judges of the United States

District Court for the Southern District of

California, Southern Division:

Now comes E. W. Bender, who was appointed

Receiver prior to adjudication in the above-entitled

proceedings by the United States District Court for

the Northern District of California, and who there-

after instituted ancillary proceedings in the above-

entitled court in aid of his administration of said

bankrupt's estate as Receiver prior to adjudication,

and excepts to the confirmation of the report filed

herein by J. A. Isaacson, as Special Master of the

above-entitled court of the proceedings taken by

him upon the amended assertion of claim of lien of

Samuel Busch, and alleges and sets forth, as

grounds of his exceptions to the confirmation of

said report, as follows, to wit:

EXCEPTION No. I.

That the said Special Master, in making and en-

tering an order denying the motion to dismiss filed

by E. W. Bender as Receiver, to dismiss said

amended assertion of claim of lien of Samuel

Busch, acted in excess of his jurisdiction, in that

said Special Master did not have any power to

make and enter said order, or any orders in said

proceedings, but as such Special [19] Master
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w-as required to report the facts, his recommenda-

tions and his conchisions of law to the Judge of the

above-entitled court for such order or orders as

would be appropriate, pursuant to said report, rec-

ommendations or conclusions.

EXCEPTION No. II.

That the said Special Master proceeded to hear

and determine the motion to dismiss made by the

said E. W. Bender without first having said motion

to dismiss set do\\Ti for hearing, pursuant to Equity

Rule No. 29.

EXCEPTION No. III.

That the said Special Master in proceeding to

hear and determine said motion to dismiss without

notice of the hearing thereof to the said E. W. Ben-

der as Receiver, misconstrued the letter of the at-

torneys of said Receiver, Messrs. Torregano &
Stark, dated July 18, 1931, which accompanied said

motion to dismiss, which said letter reads in part

as follows:

"That while these motions to dismiss are

usually set down for hearing upon five days'

notice, if the attorneys for Mr. Busch desire

such a hearing thereon, they may have it set

dowTi in accordance with the rule, or they may

file an amended claim as suggested in our

motion."

And that it affirmatively appeared from said let-

ter accompanying said motion to dismiss that no
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hearing was to be had thereon except in accordance

with the rule, in the event said petitioner did not

file an amended claim.

EXCEPTION No. IV.

That it affirmatively appears from the report of

said Special Master that after a return had been

filed to the purported order to show cause issued by

said Special Master the original proceedings were

continued to August 3, 1931, at 2 o'clock P. M., and

that said Receiver, or his counsel, was not notified

of the [20] continuance of said matter for the

purpose of hearing the motion to dismiss, filed by

said Receiver.

EXCEPTION No. V.

That it affirmatively appears from the purported

order made by the Special Master that the proceed-

ings before him, based upon the amended assertion

of claim of lien of Samuel Busch, and the motion to

dismiss, were enlarged without notice to said Re-

ceiver, wherein and whereby an order was made
against the said Receiver and the trustee hereafter

to be appointed in the bankruptcy proceedings, to

set apart and impound all rents and income that

may be collected after the date of said order from

the real property belonging to the bankrupt estate,

although said Trustee in Bankruptcy was not a

party to the proceedings, nor was such restraint

upon the disposition of the rents and income an is-

sue presented in the said amended assertion of

claim of lien of Samuel Busch.

EXCEPTION No. VI.

That the said purported order of the Special
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Master denying the motion to dismiss was errone-

ous for the reason that it affirmatively appeared

from the records in the proceedings before said

Special Master that the proper and necessary parties

were not before the said Special Master for the pur-

pose of enabling said Special Master to proceed

with a determination of the matter and to make his

findings, recommendation and conclusions to the

District Judge, in that it affirmatively appeared

from said record that an order of adjudication had

been made in said proceedings and that the general

administration of said bankrupt estate has been re-

ferred to a Referee in Bankruptcy, and that the

Trustee in bankruptcy who became vested with all

the right, title [21] and interest of the bankrupt

estate, as distinguished from the mere custody

thereof by the Receiver, had not become a party to

said proceedings.

EXCEPTION No. VII.

That it affirmatively appeared from the said

amended assertion of claim of lien of Samuel Busch

that the above-entitled court was wdthout jurisdic-

tion to grant the prayer of said petition for the rea-

son that said petition was directed to have the peti-

tioner reimbursed for moneys paid out for taxes,

street bonds and interest and insurance premiums

and for moneys received from the Receiver hereto-

fore appointed by the Superior Court, whereas it

affirmatively appeared in said petition of said peti-

tioner that said petitioner claimed that the general

estate of said bankrupt did not have any equity in

and to said property and that this court was with-
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out jurisdiction to order the Receiver and/or Trus-

tee to pay taxes on real estate, except where said

real estate had an equity for the general creditors.

EXCEPTION No. VIII.

That said assertion of claim of lien of Samuel

Bnsch refers to the rents, issues and profits col-

lected from and after the 2d day of January, 1931,

but does not allege that said rents, issues and profits

came into the possession or custody of said E. W.
Bender as Receiver in Bankruptcy, but said peti-

tioner asserts that at all times said E. W. Bender

as Receiver, appointed by said Superior Court of

the State of California, in and for the City and

County of San Francisco, and as Receiver in Bank-

ruptcy herein, has failed to turn over the possession

of the real property to said respondent, or to de-

liver to him the rents, issues and profits thereof,

whereas it affirmatively appears that [22] the

bankruptcy proceedings were not commenced until

March 25, 1931, and that E. W. Bender was ap-

pointed Receiver in Bankruptcy on April 15, 1931,

and that as such Receiver in Bankruptcy it does

not appear that he has the power to turn over to

said respondent, Samuel Busch, the possession of

said property after an adjudication was made in

said proceedings and prior to the election of a trus-

tee; that it further affirmatively appears from all

the allegations of said petition that the Trustee in

Bankruptcy was a proper and necessary party for

the determination of all matters alleged and set

forth in said petition and that said Trustee in
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Bankruptcy had not he made a party in said pro-

ceedings.

WHEREFORE, the said E. W. Bender prays

that the above exceptions, and each or either of

them, may be sustained, and that the said Special

Master's report be rejected, disapproved and not

confirmed by the above-entitled court and that said

proceedings be again referred to the said Special

Master to take proper and appropriate proceedings

by permitting the said E. W. Bender, upon due no-

tice to him, to present to said Special Master the

motion to dismiss and to cause the Trustee in Bank-

ruptcy to be made a pai-ty to said proceedings and

be substituted for and in lieu of said Receiver in

said proceedings.

Dated this 8 day of September, 1931.

E. W. BENDER,
As Receiver in Bankruptcy Prior to Adjudication

of Consolidated National Securities Co., Invol-

untary Bankrupt.

A. B. KREFT,
ARNOLD LACKENBACH,
TORREGANO & STARK,

By ERNEST J. TORREGANO,
Attorneys for Receiver. [23]

[Endorsed] : Filed Sep. 10, 1931. [24]
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[Title of Court and Cause.]

NOTICE OF MOTION TO DISMISS PETITION
FOR REVIEW.

To E. W. Bender, Trustee in Bankruptcy in the

Above-entitled Matter, and to A. B. Kreft, Ar-

nold C. Lackenbach, and Torregano & Stark,

Attorneys for said Trustee:

YOU ARE HEREBY NOTIFIED that at ten

o'clock in the forenoon of the 18th day of Septem-

ber, 1931, at the United States District court room
in the Federal Building in the city of San Diego,

State of California, Samuel Busch will move the

court to dismiss the petition for review of said E.

W. Bender of the order of the Referee, J. A. Isaac-

son, entered by said Referee at said city of San

Diego, California, on August 3, 1931, entitled "Or-

der on Receiver's Motion to Dismiss Assertion of

Claim of Lien by Samuel Busch and for impounding

Rents by the Receiver and Trustee," to conform said

order of said Referee and to approve and adopt the

report of the Referee and the findings and conclu-

sions of the Referee set out in his certificate on re-

view herein entitled "Special Master's Report of

Certain Proceedings Had and Taken on Claim of

Lien of Samuel Busch and Certificate upon Review

of an Order Made Therein" filed in the above-en-

titled court on the 3d day of September, 1931.

Dated at San Diego, California, September 9,

1931.

WEINBERGER & MILLER,
As Attorneys for Samuel Busch. [25]
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[Endorsed] : Due service of the within admitted,

and cojD}' thereof received, this 10th day of Septem-

ber, 1931.

TORREGANO & STARK,
By CHARLES M. STARK,

ARNOLD C. LACKENBACH,
Attorneys for Trustee and Receiver.

Filed Sep. 18, 1931. [26]

At a stated term, to wit, the July Term, A. D. 1931,

of the District Court of the United States of

America, within and for the Southern Division

of the Southern District of California, held at

the courtroom thereof in the city of San Diego,

on Friday, the 18th day of Sept., in the year of

our Lord one thousand nine hundred and thirty-

one. Present: The Honorable PAUL J. Mc-

CORMICK, District Judge.

[Title of Cause.]

ORDER OF REFERENCE.

This cause coming before the court for hearing on

motion to dismiss petition for review of E. W. Ben-

der of order of Referee dated August 3, 1931, etc..

Attorney Miller, of Weinberger & Miller, counsel

for Samuel Busch, argues in support of motion ; and

It appearing to the court that insufficient notice

of this matter has been given to the Trustee of the

bankrupt estate, IT IS ORDERED that the entire

matter be re-referred to the Hon. J. A. Isaacson,

Referee, San Diego, with plenary powers to cou-
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sider, hear, adjudicate and determine any and all

issues in the matter of lien claimants as against the

Trustee in Bankruptcy of the estate, and to exer-

cise generally and to the fullest extent the powers

of a Referee in Bankruptcy in ancillary proceedings

and to appoint a Receiver or custodian of the prop-

erty involved in the ancillary proceedings in bank-

ruptcy within the territorial jurisdiction of this

court, and that the Referee in Bankruptcy shall

hear such matter upon giving to the Trustee in

Bankruptcy or to his attorneys in San Francisco at

least five days' notice in writing of the hearing of

such matters before such Referee. [27]

[Title of Court and Cause.]

SPECIAL APPEARANCE OF C. E. STANTON,
TRUSTEE IN BANKRUPTCY, FOR THE
PURPOSE OF MOTION TO SET ASIDE
ORDER MADE BY THE ABOVE-EN-
TITLED COURT ON THE 18th DAY OF
SEPTEMBER, 1931, AGAINST SAID
TRUSTEE IN BANKRUPTCY IN EXCESS
OF THE JURISDICTION OF SAID
COURT.

To Samuel Busch and to Messrs. Weinberger and

Miller, Attorneys for the said Samuel Busch

:

You and each of you will please take notice, and

you are hereby notified, that C. E. Stanton, the

Trustee of the Consolidated National Securities Co.,

a bankrupt, appearing especially for the purpose



32 C. E. Stanton

of this notice and motion, and not otherwise, and

solely by the reason of the order made by the above-

entitled court on the 18th day of September, 1931,

will on the 2d day of November, 1931, at the hour of

10 o'clock A. M. of said day, in the courtroom of the

above-entitled court, in the Federal Building, in the

city of Los Angeles, State and Southern District of

California, move the Hon. Paul J. McCormick, Dis-

trict Judge, to hear the special appearance of the

said C E. Stanton, Trustee in Bankruptcy, filed

herein and to vacate and set aside the order made by

the above-entitled court pursuant to proceedings

had on the 18th day of September, 1931, a copy of

which order is hereto attached and made a part of

this motion and special appearance. [28]

Said motion will be made upon the following

grounds

:

1. That the court did not have jurisdiction to

make and enter in the above-entitled proceedings

the order dated the 18th day of September, 1931,

against the said C. E. Stanton as Trustee of said

bankrupt estate.

2. That the said C. E. Stanton was never notified

by the court or counsel that said order was being ap-

plied for as against the said C. E. Stanton as Tinis-

tee in Bankruptcy of said bankrupt estate so as to

enable the said C. E. Stanton to appear especially on

the said 18th day of September, 1931, to object to

the jurisdiction of said court to make said order.

3. That the said C. E. Stanton, as Trustee in

Bankruptcy of the estate, or otherwise, was not and

has never been a party to the above-entitled proceed-

ings in the above-entitled court.
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4. That the above-entitled court was without

jurisdiction to make the order made and entered in

the above-entitled proceedings on the 18th day of

September, 1931, for the reason that the above-

entitled proceedings were ancillary proceedings in-

stituted, by E. W. Bender as Receiver in Bank-

ruptcy, prior to adjudication, and solely in aid of

his administration as Receiver, and that the said C.

E. Stanton, as such Trustee in Bankruptcy, has

never applied to the above-entitled court for ancil-

lary proceedings in aid of his administration, but

that the administration of said bankrupt estate, in-

cluding the adjudication and determination of all

liens as against said Trustee in Bankruptcy, is now

before the United States District Court for the

Northern District of California, and that the said

Trustee in Bankruptcy was appointed by the said

United States District Court for the Northern Dis-

trict of California on the 4th day of August, 1931,

[29] prior to the date of said order made by the

above-entitled court.

5. That the above-entitled court was without

jurisdiction to make said order for the reason that

the administration of said bankrupt estate by the

Trustee in Bankruptcy herein is now pending be-

fore the United States District Court for the North-

ern District of California and Honorable T. J.

Sheridan, Referee in Bankruptcy at San Francisco,

and that the said United States District Court for

the Northern District of California has the sole and

exclusive jurisdiction to hear, adjudicate and deter-

mine all liens as against the said Trustee in Bank-
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ruptcy, until and unless the Trustee in Bankruptcy,

institutes ancillary proceedings in aid of his ad-

ministration in other districts than the Northern

District of California.

6. That the order made and entered in the 18th

day of September, 1931, by the above-entitled court

was in excess of its jurisdiction by reason of the

fact that the administration of said bankrupt estate

was not pending before the above-entitled court at

the time of the making of said order.

7. That said order was made inadvertently by

the above-entitled court for the reason that the said

petitioner, Samuel Busch, through his attorneys,

had filed in the above-entitled proceedings a notice

of the hearing had by the above-entitled court on

the 18th day of September, 1931, purported to have

been given to the Trustee in Bankruptcy, whereas

said notice was given to E. W. Bender, Receiver in

Bankruptcy, who had theretofore been superseded

by the said C. E. Stanton as Trustee in Bankruptcy,

and that the said C. E. Stanton had not instituted

ancillary proceedings in the above-entitled court.

8. That said order was made inadvertently

by the above-entitled [30] court for the reason

that said court was without the appearance of

the attorneys for the Receiver in the ancillary pro-

ceedings to advise the court of its lack of jurisdic-

tion over the said C. E. Stanton as Trustee in Bank-

ruptcy, and that the said claimant knew that the

said E. W. Bender, as Receiver, would not be repre-

sented by counsel for the reason that his counsel

was absent from the jurisdiction of the above-en-

titled court.
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That said special appearance and said motion

will be made upon all the records, papers and plead-

ings in the above-entitled proceedings, upon this

special appearance of the said C. E. Stanton as

Trustee in Bankruptcy, and upon the affidavit of

Ernest J. Torregano, one of his attorneys.

Dated this 14 day of October, 1931.

C. E. STANTON,
Trustee in Bankruptcy of the Above Bankrupt Es-

tate, Appearing Especially for the Purpose of

Objecting to the Jurisdiction of the Above-

entitled Court.

By ERNEST J. TORREOANO,
His Attorney.

[Endorsed] : Filed Oct. 15, 1931. [31]

At a stated term, to wit, the July Term, A. D. 1931,

of the District Court of the United States of

America, within and for the Southern Division

of the Southern District of California, held at

the courtroom thereof in the city of San Diego,

(held at Los Angeles), on Friday, the 18th day

of Sept., in the year of our Lord one thousand

nine hundred and thirty-one. Present: The

Honorable PAUL J. McCORMICK, District

Judge.

[Title of Cause.]

ORDER OF REFERENCE.

This cause coming before the court for hearing on

motion to dismiss petition for review of E. W. Ben-
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der of order of Referee dated August 3, 1931, etc.,

Attorney Miller, of Weinberger & Miller, counsel

for Samuel Busch, argues in support of motion ; and

It appearing to the court that insufficient notice

of this matter has been given to the Trustee of the

bankrupt estate, IT IS ORDERED that the entire

matter be re-referred to the Hon. J. A. Isaacson,

Referee, San Diego, with plenary powers to con-

sider, hear, adjudicate and determine any and all

issues in the matter of lien claimants as against the

Trustee in Bankruptcy of the estate, and to exer-

cise generally and to the fullest extent the powers

of a Referee in Bankruptcy in ancillary proceedings

and to appoint a Receiver or custodian of the prop-

erty involved in the ancillary proceedings in bank-

ruptcy within the territorial jurisdiction of this

court, and that the Referee in Bankruptcy shall

hear such matter upon giving to the Trustee in

Bankruptcy or to his attorneys in San Francisco at

least five days' notice in writing of the hearing of

such matters before the Referee. [32]

[Title of Court and Cause.]

AFFIDAVIT OF ERNEST J. TORREGANO IN
SUPPORT OF SPECIAL APPEARANCE
OF C. E. STANTON, TRUSTEE IN BANK-
RUPTCY, AND FOR MOTION TO VACATE
ORDER MADE BY THE ABOVE-EN-
TITLED COURT IN EXCESS OF ITS
JURISDICTION.
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United States of America,

Northern District of California,

City and County of San Francisco,—ss.

Ernest J. Torregano, being first duly sworn, de-

X)oses and says

:

That on the 25th day of March, 1931, an involun-

tary proceeding in bankruptcy against the above-

named Consolidated National Securities Co., a cor-

poration, was instituted in the United States Dis-

trict Court for the Northern District of California,

and thereafter on the 20th day of May, 1931, an

order of adjudication was made in said proceeding

;

that thereafter and on the 4th day of August, 1931,

C. E. Stanton was elected Trustee of the above bank-

rupt estate at a meeting of creditors duly and regu-

larly called and held before Honorable T. J. Sheri-

dan, a Referee in Bankruptcy of the United States

District Court for the Northern District of Cali-

fornia, at San Francisco, California, and thereafter

duly qualified and ever since has been and now is

the duly appointed, qualified and acting Trustee of

the estate and effects of the said Consolidated [33]

National Securities Co., a corporation, said bank-

rupt.

That the said C. E. Stanton as such Trustee, im-

mediately upon his election, appointment and quali-

fication, as aforesaid, recorded in the office of the

county recorder of the county of San Diego, where

the property named and described in these proceed-

ings is located, a certified copy of the order of ad-

judication and a certified copy of the order approv-
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ing tlie Trustee's bond, as required under the Bank-
ruptcy Act, and took into his possession all of the

assets of the above-named bankrupt, including the

property referred to herein, and said assets are

now being administered by said Trustee under and

pursuant to the orders of the United States Dis-

trict Court for the Northern District of California.

That the said C. E. Stanton did not institute any

ancillary proceedings in the above-entitled court in

aid of his administration; that the said ancillary

proceedings heretofore instituted in the above-en-

titled court were solely in aid of the administration

of E. W. Bender as Receiver in Bankruptcy prior

to adjudication, so as to enable the said E. W. Ben-

der to ascertain the condition and the extent of the

said bankmpt's estate and affairs and to institute

proceedings to put him in possession of said estate,

if required ; that during the pendency of said ancil-

lary proceedings instituted by the said E. W. Ben-

der the possession of no property was held adversely

to the said E. W. Bender, and the said E. W. Ben-

der was at all times in peaceful possession of all of

the property constituting the estate of said bank-

rupt and that no proceedings were instituted by the

said E. W. Bender in the above-entitled court to se-

cure the possession of said bankrupt estate to him.

[34]

That on the 18th day of September, 1931, pursu-

ant to a notice of motion to dismiss a petition for

review, a copy of said notice being attached hereto,

naming and describing E. W. Bender as Trustee in

Bankruptcy of the above-named bankrupt estate,
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the above-entitled court made and entered the order

dated September 18, 1931, copy of which is hereto

attached; that at the time of the making of said

order by the above-entitled court, the moving party

before said court, Samuel Busch, and his attorneys,

Messrs. Weinberger and Miller, were informed of

the fact that no appearance would be made before

said court by reason of the absence of affiant in at-

tendance at the American Bar Association Conven-

tion and the annual conference of the National

Association of Referees in Bankruptcy at Atlantic

City, N. J.

That at the time said order was made by the

above-entitled court the said C. E. Stanton, the

Trustee in Bankruptcy of said bankrupt estate, had

not instituted ancillary proceedings before the

above-entitled court, nor was any process served

upon the said C. E. Stanton, wherein and whereby

the above-entitled court obtained jurisdiction to

make any order affecting the administration of said

bankrupt estate by the said C. E. Stanton as Trustee

in Bankruptcy thereof.

That affiant alleges that said order of the above-

entitled court was made inadvertently, because it

was made to appear to the court by the notice of the

proceedings had before the above-entitled court on

the 18th day of September, 1931, that a notice pur-

porting to be addressed to the Trustee in Bank-

ruptcy of said bankrupt estate was on file in said

proceedings, whereas in truth and in fact no notice

or process was served upon said C. E. Stanton as

Trustee in Bankruptcy, wherein and whereby the

[35] court had jurisdiction over the said C. E.



40 C. E. Stanton

Stanton on the 18th day of September, 1931, to make
and enter an order referring to Honorable J. A.

Isaacson, Referee in Bankruptcy of the above-en-

titled court, the adjudication of all lien claims

against said Trustee in Bankruptcy, but, on the con-

trary, upon said date the said Trustee in Bank-

ruptcy was in possession of all of the property of

the estate of said bankrupt and said property was

being duly and regularly administered by said Trus-

tee before Honorable T. J. Sheridan, a Referee in

Bankruptcy of the United States District Court for

the Northern District of California, at San Fran-

cisco, California, to whom the administration of

said bankrupt estate had theretofore been generally

referred by said United States District Court.

That affiant alleges that during all the times

herein mentioned the said C. E. Stanton had duly

qualified as such Trustee in Bankruptcy, and affiant

attaches hereto and makes a part of this affidavit for

all purposes a certified copy of the order of adjudi-

cation made by the United States District Court for

the Northern District of California and a certified

copy of the order approving the bond of C. E. Stan-

ton as Trustee of said bankrupt estate.

That affiant makes this affidavit for and on behalf

of said C. E. Stanton in support of his special ap-

pearance herein to object to the jurisdiction of the

above-entitled court, for the reason that affiant has

been and now is the active attorney representing the

said C. E. Stanton in the administration of said

bankrupt estate before the United States District

Court for the Northern District of California.
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That affiant further alleges that the United States

[36] District Court for the Northern District of

California has the exclusive jurisdiction to ascertain,

adjudicate and determine any and all lien claims

against said Trustee in Bankruptcy, and that upon

the filing and propounding of any claim with the

said United States District Court for the Northern

District of California, at the office of Honorable

T. J. Sheridan, Referee in Bankruptcy, Room 350

Russ Building, San Francisco, California, said

court will make such order as it is just and proper

to adjudicate and determine all lien claims asserted

against said Trustee in Bankruptcy and said bank-

rupt estate, and protect the interest of the general

creditors in and to any equity in any property

against which such liens are asserted.

Further affiant saith not.

ERNEST J. TORREGANO.

Subscribed and sworn to before me this 14th day

of October, 1931.

[Seal] CHARLES E. REITH,

Notary Public in and for the City and County of

San Francisco, State of California. [37]

[Endorsed] : Filed Oct. 5, 1931. [38]

United States District Court, Southern District of

California, Southern Division.

No. A.-30-C.—Eq.

In the Matter of the CONSOLIDATED NA-

TIONAL SECURITIES CO., a Corp.
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MINUTE ORDER.

The motion of C. E. Stanton, Trustee, to vacate

and set aside order entered herein at San Diego,

California, on September 18th, 1931, is denied and

an exception is noted and allowed to said Trustee.

The motion of C. E. Stanton, Trustee, to vacate

and set aside order made herein by Judge Cosgrave

of this court on September 28th, 1931, which said

order was dated and filed herem on September 30th,

1931 is denied. An exception is noted and allowed

to said Trustee.

Dated Nov. 23, 1931, at Los Angeles, Calif.

PAUL J. McCORMICK,
District Judge. [39]

In the Circuit Court of Appeals for the Ninth

Circuit.

No. 6707.

In the Matter of CONSOLIDATED NATIONAL
SECURITIES COMPANY, a Corporation,

Bankrupt.

C. E. STANTON, Trustee,

vs.

SAMUEL BUSCH,

Appellant,

Appellee.

d
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PETITION FOR APPEAL UNDER SECTION
24-B OF THE BANKRUPTCY ACT.

To the Honorable the Judges of the United States

Circuit Court of Appeals, for the Ninth Circuit.

The petition of C. E. Stanton, of the City and

County of San Francisco, State and Northern Dis-

trict of California, as Trustee of the estate and ef-

fects of Consolidated National Securities Co., a

corporation, bankrupt, respectfully represents:

That heretofore and on or about, to wit, the 25th

day of March, 1931, an involuntary petition in

bankruptcy was filed against the bankrupt above

named with the Clerk of the United States Dis-

trict Court for the Northern District of California.

That thereafter and on the 15th day of April,

1931, by an order made and entered by the said

United States District Court for the Northern Dis-

trict of California, E. W. Bender was appointed

[40] Receiver of the estate and effects of the said

Consolidated National Securities Co., a corporation,

and under and pursuant to said order was author-

ized and empowered to apply to the United States

District Court for the Southern District of Cali-

fornia for an order instituting ancillary proceedings

in said District Court in aid of said Receiver's

administration of said bankrupt estate.

That pursuant to said authorization, said Receiver

did, on the 24th day of April, 1931, file a petition

with the United States District Court for the South-

ern District of California, for an order instituting

ancillary proceedings in said court; that said peti-
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tion recited that the bankrupt owned certain real

property in said Southern District of California,

which real property was encumbered, and that the

lienholders were threatening to institute foreclosure

proceedings which would seriously interfere with

the due administration of said bankrupt estate by

said Eeceiver, and that there was an equity in said

real property which was so encumbered and that

it was necessary that ancillary proceedings be in-

stituted in said United States District Court for

the Southern District of California so as to enable

said court in said ancillary proceedings to require

all lien claimants to file and propound their claims

against the assets belonging to said bankrupt estate

and located in said Southern District of California

for hearing and determination and thereby enable

said ancillary court to ascertain and fix the amount

of all valid liens existing against said assets so

as to enable said receiver to apply to the United

States District Court for the Northern District of

California, wherein said bankruptcy proceedings

were j)ending, for an order authorizing said Re-

ceiver to offer for sale all of said real property,,

either subject to or [41] free and clear of said

liens, and to pay to said lienholders the amount

found due on said liens and to hold the surplus

from said sale and deliver same to the trustee in

bankruptcy, when elected, for distribution to the

general creditors of said bankrupt estate.

That on the 24th day of April, 1931, and pur-

suant to said petition of said Receiver, Honorable

William P. James, Judge of the United States Dis-
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trict Court for the Southern District of California,

made and entered an order instituting ancillary pro-

ceedings in aid of the administration of said bank-

rupt estate by said E. W. Bender, as Receiver of

said estate appointed by the United States District

Court for the Northern District of California, and

referring said ancillary proceedings to Honorable

J. A. Isaacson, one of the Referees in Bankruptcy

of said United States District Court for the South-

ern District of California, at San Diego, as Special

Master, with powers of a Referee in bankruptcy,

to take such further proceedings as may be required

before him in aid of the administration of said

bankrui^t estate by the said E. W. Bender, the

Receiver appointed by the United States District

Court for the Northern District of California, and

with power to require persons asserting claims of

lien against said bankrupt estate to file and pro-

pound said claims of lien before said Special Master

for hearing and determination so as to enable said

Receiver to ascertain the extent and amount of said

liens and the extent and whereabouts of the assets

of said bankrupt estate.

That thereafter and on or about the 1st day of

June, 1931, the said E. W. Bender, as such Receiver,

presented to said Honorable J. A. Isaacson, said

Special Master, a petition for an order requiring

certain claimants to file and propound their claims

of [42] lien for hearing and determination and
for an order of sale either free and clear of or sub-

ject to said liens ; that said petition set forth and de-

scribed that certain real estate situated in the county
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of San Diego, State of California, and described as

follows, to wit

:

The West sixty (60) feet of Lots 21, 22, 23

and 24 in Block 208, University Heights, ac-

cording to the amended map thereof made by

G. A. d'Henecourt in Book 8, page 36 et seq.

of lis pendens, recorded in the office of the

recorder of said San Diego County,

and alleged upon information and belief that certain

parties claimed liens against said premises, to wit,

Eose Halbert, Samuel and Adele Busch and First

National Trust & Savings Bank of San Diego.

Said Receiver further alleged in said petition that

it was necessary, in aid of said Receiver's adminis-

tration of said bankrupt estate, that an order be

issued by said Special Master directing said claim-

ants to file their claims of lien, if any they have,

in and to said property for hearing and determina-

tion by said District Court for the Southern Dis-

trict of California, so as to enable said court to fix

and determine the amount and validity of said liens

in and to said property asserted by said claimants,

and that it was necessary that said petitioner be

authorized and empowered, after due appraisement

of said property and the determination of the claims

of lien asserted against said property, to offer said

property for sale either subject to or free and clear

of any claims of lien asserted thereon.

That thereafter and on or about the 1st day of

June, 1931, said Special Master made and entered

an order directing said lien claimants to file and
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propound their said claims of lien for hearing and

determination.

That thereafter and on or about, to wit, the 22d

of [43] June, 1931, in compliance with said order,

Samuel Busch filed his assertion of claim of lien,

wherein he set forth that said Consolidated National

Securities Company, said bankrupt, made, executed

and -delivered to said claimant its promissory note

in the sum of $20,000, and to secure the payment

of the same, made, executed and delivered to The

First National Trust and Savings Bank of San

Diego, as Trustee, a deed of trust wherein said

Samuel Busch was the beneficiary, and that said

deed of trust was subordinate to a prior mortgage

in the sum of $25,000, wherein Rose Halbert was

mortgagee. Said assertion of claim of lien also set

forth that no part of the principal of the promissory

note in favor of said claimant has been paid and

the quarterly installment of interest due on the

1st day of March, 1931, in the sum of $350.00 and

the quarterly installment of interest due on the

1st day of June, 1931, in the sum of $350.00, have

Dot been paid and that said claimant had exercised

his option to declare the whole of the principal and

interest of said note immediately due and payable,

and executed and delivered to The First National

Trust and Savings Bank of San Diego, Trustee

under said deed of trust, a written declaration of

default and demand for sale, and executed and de-

livered to said Trustee a written notice of breach

or default and claimant's election to cause the real

property covered by said deed of trust to be sold
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to satisfy the said note, and that said trustee there-

upon caused said notice to be recorded in the office of

the comity recorder of San Diego County on the 12th

day of May, 1931; and that the quarterly install-

ment of interest in the sum of $437.50 due said Rose

Halbert on January 5, 1931, on her note became

due and paj^able and remained unpaid until Janu-

ary 16, 1931, upon which date claimant [44] was.

compelled to pay, and did pay, said installment to

said Rose Halbert; and that on the 5th day of

December, 1930, the first half of the taxes for the

years 1930-1931, in the sum of $482.79, levied and

assessed against said real property, became delin-

quent and remained unpaid until January 19, 1931,

on which date claimant was compelled to pay, and

did pay, said taxes to protect his security for the

payment of his note and to prevent a foreclosure

by Rose Halbert of her mortgage; and that on the

15th day of November, 1930, an installment of prin-

cipal on a series of street bonds payable under an

assessment of said city of San Diego secured by

a lien on said real property become due and de-

linquent and remained unpaid ; and that on January

20, 1931, said claimant was compelled to pay and

did pay the sum of $65.76 in satisfaction of said

principal, interest thereon, and penalties assessed

thereon, then due and payable, to protect his secu-

rity for the payment of his note and to prevent a

foreclosure by Rose Halbert of her mortgage; and

that on or about April 4, 1931, said claimant was

compelled to pay and did pay to said Rose Halbert

the quarterly installment of interest, in the sum



vs. Scmiuel Busch. 49

of $437.50, due April 5, 1931, on the note due said

Rose Halbert to protect his security for the pay-

ment of his note and to prevent a foreclosure by

Rose Halbert of her mortgage ; and that on the 20th

day of April, 1931, said claimant paid the second

half of the taxes for the years 1930-1931, in the

sum of $438.90, levied and assessed against said real

property, to protect his security for the payment

of his note and to prevent a foreclosure by Rose

Halbert of her mortgage ; and that on the 17th day

of April, 1931, said claimant was compelled to pro-

cure and did procure a fire insurance policy in-

suring said [45] Consolidated National Securities

Company, said bankrupt, and said Rose Halbert

and other parties interested in said real property

against loss by fire to the improvements of said

real property, to protect his security for the pay-

ment of his note and to prevent a foreclosure by

Rose Halbert of her mortgage; that on account

of said fire insurance policy there was a premium

remaining due and unpaid in the sum of $146.81;

that by reason of the premises, said Consolidated

National Securities Company, said bankrupt, was

indebted to said claimant in the sum of $22,562.45,

and that the market value of the real property

covered by said deed of trust is not greater than

the sum of $40,000 and is insufficient in value to

secure said claimant in the payment of the prin-

cipal of said promissory note ; and that on or about

the 22d day of January, 1931, said Rose Halbert

instituted a proceeding in the Superior Court of

the State of California, in and for the county of

San Diego, to foreclose her said mortgage on said
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real property ; and that on or about the 28th day of

February, 1931, upon petition of said Rose Halbert,

a Receiver was appointed by said Superior Court

and thereafter and until the appointment of the

Trustee in the matter of the Consolidated National

Securities Company, a bankrupt, acted as such

Receiver, took charge of said real property and

collected the rents thereon and reported to said

Superior Court on or about May 21, 1931 that he

had a balance of cash on hand in the sum of $772.35

received from the rents on said property; and that

on or about the 2d day of January, 1931, E. W.
Bender, alleged to be now acting as Trustee in the

matter of Consolidated National Securities Com-

pany, a corporation, bankrupt, was appointed Re-

ceiver of said bankrupt by the Superior Court of

the State of California, [46] in and for the City

and County of San Francisco, and acted as such

until the appointment of a Receiver in said bank-

ruptcy proceedings; and that at all times from and

after March 1, 1931, claimant, by virtue of said

deed of trust, had the right and authority to enter

into the possession of said real property and collect

and retain the rent, issues and profits thereof, but

was prevented from so doing by reason of said fore-

closure proceedings instituted by said Rose Halbert

and by reason of said receivership created in said

foreclosure proceeding, and was further prevented

from so doing by reason of the institution of said

bankruptcy proceedings and the receivership

created thereunder and the adjudication therein;

that all of said rents, issues and profits collected
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and to be collected from said real property subse-

quent to March 1, 1931, are necessary to said claim-

ant to prevent loss on his rights, claims and de-

mand under and by reason of his said deed of trust

;

and that on or about the 26th day of May, 1931,

said claimant filed in said Superior Court of the

State of California, in and for the County of San

Diego, a petition for the application of the funds

in the hands of the Receiver appointed by said

court in said foreclosure proceedings to reimburse

claimant on account of payment of said taxes, street

bonds, interest, and premiums on fire insurance

policy, which petition for the application of funds

was heard by said Superior Court on the 22d day

of June, 1931, and said Superior Court thereupon

directed that the remainder of the funds in the

hands of said Trustee (the Receiver under the fore-

closure proceeding?) be paid over to said E. W.
Bender as Receiver of the Consolidated National

Securities Co., a corporation, bankrupt, without

prejudice to the rights of claimant in and to said

funds [47] by proceedings to obtain the same

in said bankruptcy proceeding. Claimant there-

upon prayed that the possession of said real prop-

erty be delivered to him and that an order be made

directing the Trustee (the Receiver in Bank-

ruptcy?) to pay over to claimant all of the funds

that may be received by him from the Receiver

in said foreclosure proceeding and all of the rents,

issues and profits of the said real property received

or to be received by him, and that he be ordered and

directed to make no sale of said real property either
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free and clear of liens and encumbrances or sub-

ject thereto, and that said real property be ordered

to be abandoned by said trustee, and that an order

be made permitting claimant, as the beneficiary

under said deed of trust, and The First National

Trust and Savings Bank of San Diego, as Trustee

under said deed of trust, to sell said real property

in accordance with the provisions of said deed of

trust.

That thereafter and on or about the 2d day of

July, 1930, said Samuel Busch filed with said

Special Master an amended assertion of claim of

lien, which contained substantially the same allega-

tions as were contained in the original assertion of

claim of lien, save that in said amended assertion

claimant alleged that on or about January 20, 1931,

he requested E. W. Bender, as Receiver appointed

by the Superior Court of the State of California,

in and for the City and County of San Francisco,

in writing, to allow claimant to collect and obtain

the rents from the real property in question and

that said E. W. Bender, as such receiver, notified

claimant that he would collect said rents and cause

them to be paid over to claimant as collected; and

that thereafter and on or about January 27, 1931,

claimant again requested said E. W. [48] Bender

in writing that claimant be allowed to collect the

rentals from said real property; and that there-

after and during the month of February, 1931,

claimant again demanded from said Receiver that

claimant be allowed to obtain the rentals from said

real property; and that on or about February 16,
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1931, said Receiver notified claimant that he would

collect the rentals from said real property and after

paying the necessary operating expenses he would

deliver the balance of said rentals to claimant to

reimburse claimant for payments made by claimant

to said Rose Halbert; and that on or about the 5th

day of May, 1931, claimant demanded possession

of said real property and of the rents, issues and

profits thereof, from said E. W. Bender, as Receiver

in Bankruptcy appointed by the United States Dis-

trict Court for the Northern District of California

;

and that said E. W. Bender has failed to turn over

the possession of said real property to claimant.

In said amended assertion of claim, claimant prayed

that the possession of said real property be delivered

to him and that an order be made directing the

Receiver and/or Trustee in Bankruptcy to pay to

claimant all of the funds that may have been re-

ceived by the said Receiver and/or Trustee from the

Receiver appointed in the foreclosure proceeding

pending in the Superior Court of San Diego County

and/or from E. W. Bender as Receiver appointed

by the Superior Court of the City and County of

San Francisco, and all of the rents, issues and profits

received and/or to be received by the Receiver

and/or Trustee herein; and that the Receiver

and/or Trustee herein be ordered and directed to

make no sale of said real property either free and

clear of liens or encumbrances or subject thereto,

and that said real property be ordered to be aban-

doned by said Receiver and/or Trustee, and that

[49] the Receiver and/or Trustee be required to

keep separate from all other funds of the bankrupt
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estate, for the use and benefit of claimant, all funds

which he should receive as rents, issues and profits

from said real property, and that an order be en-

tered herein allowing claimant, as the beneficiary

under said deed of trust, and The First National

Trust and Savings Bank of San Diego, as Trustee

under said deed of trust, to sell said real property

in accordance with the provisions of said deed of

trust.

That thereafter and on or about, to wit, the 2d

day of July, 1931, said J. A, Isaacson, as said

Special Master, made and entered an order re-

quiring E. W. Bender, as Receiver in Bankruptcy

of Consolidated National Securities Co., a corpora-

tion, a bankrupt, to show cause before said Special

Master on the 21st day of July, 1931, why the

prayer of said assertion of claim of said Samuel

Busch and the relief prayed for by him therein

should not be granted.

That thereafter and on or about, to wit, the 18th

day of July, 1931, said E. W. Bender, as Receiver

of the estate and effects of Consolidated National

Securities Co., a corporation, bankrupt, filed with

said J. A. Isaacson, said Special Master, a motion

to dismiss the amended assertion of claim of lien

of Samuel Busch and the order to show cause issued

thereon on the following grounds, to wit:

(1) That said amended assertion of claim of

lien was not responsive to the order of said Special

Master requiring lien claimants to file and propound

their claims of lien for hearing and determination,

but that said amended assertion of claim of lien at-

tempts to have determined by the ancillary court
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matters which are solely within the power and

jurisdiction of the United [50] States District

Court for the Northern District of California, the

court of domiciliary jurisdiction.

(2) That the issues presented by said amended

assertion of claim of lien were not germane to the

issues or matters presented to the ancillary court

in aid of the Receiver's administration of said bank-

rupt estate.

(3) That the said lien claimant attempted to

propound for hearing and determination by said

Special Master claims for moneys expended by him

not on behalf of the bankrupt estate but on his

own behalf, which would affect, if anything, the

general administration of said bankrupt estate,

proceedings concerning which were referred to

Honorable T. J. Sheridan, Referee in Bankruptcy

in and for the City and County of San Francisco

by the said United States District Court for the

Northern District of California, the court of

domiciliary jurisdiction.

(4) That a determination of the issues presented

by said amended assertion of claim of lien was

solely within the jurisdiction of the United States

District Court for the Northern District of Cali-

fornia and was not within the matters presented to

the court of ancillary jurisdiction in aid of the

Receiver's administration of property located within

the jurisdiction of said court.

(5) That said claimant was seeking to have the

Special Master require the Receiver to pay to the

said claimant moneys paid out by claimant for in-
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terest and taxes, in spite of the fact that it was

alleged in said amended assertion of claim of lien

that there was no equity in said property for the

general creditors of said bankrupt estate. [51]

(6) That taxes are not required to be paid on

the real property of a bankrupt where the court

determines that there is no equity in said property

for the bankrupt estate.

(7) That the said Special Master appointed by

said ancillary court was without jurisdiction to

hear and determine any of the matters asserted in

said amended assertion of claim of lien other than

to fix and determine the claim of lien of the said

Samuel Busch, if any he has, in and to the real

property described in the Receiver's petition.

That thereafter and on the 1st day of August,

1931, said motion to dismiss was set down for hear-

ing before said Special Master without notice to

said E. W. Bender, as such Receiver in bankruptcy,

or to his attorneys, and thereafter and on the 3d

day of August, 1931, said Special Master made and

entered his order denying said motion to dismiss

and granted said E. W. Bender, as such Receiver,

five days to answer said amended assertion of claim,

and ordered said E. W. Bender, as such Receiver,

and the Trustee hereafter to be appointed in said

bankruptcy proceedings, to set apart and impound

all rents and income that may be collected after the

date of said order.

That thereafter, pursuant to the request of the

attorneys for said E. W. Bender, such Receiver

in Bankruptcy, said Special Master filed with the
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Clerk of the United States District Court for the

Southern District of California, his report of the

proceedings had and taken on the claim of lien of

Samuel Busch.

That on, to wit, the 4th day of August, 1931, at

the first meeting of creditors duly and regularly

called and held before Honorable T. J. Sheridan,

Referee in Bankruptcy of the United States [52]

District Court for the Northern District of Cali-

fornia, in and for the City and County of San

Francisco, C. E. Stanton was elected Trustee of the

estate and effects of Consolidated National Securi-

ties Co., a corporation, bankrupt, and ever since

then has been and now is the duly elected, qualified

and acting Trustee of the estate and effects of said

bankrupt.

That said E. W. Bender filed with the Clerk of

the United States District Court for the Southern

District of California, his exceptions to said Special

Master's report, wherein he set forth that said

Special Master, in making and entering his order

denying the motion of E. W. Bender to dismiss

said amended assertion of claim of lien of Samuel

Busch, acted in excess of his jurisdiction, in that

said Special Master did not have any power to

make and enter any order in said proceedings, but

as such Special Master was required to report the

facts, together with his recommendation and his

conclusions of law, to the Judge of said ancillary

court for such order or orders as would be appro-

priate in the premises ; and that said Special Master

heard and determined said motion to dismiss with-
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out notice to said Receiver, as required by Equity

Rule XXIX, and on the grounds set forth in detail

in the motion to dismiss said amended assertion of

claim of lien.

That thereafter and on or about, to wit, the 9th

day of September, 1931, said Samuel Busch filed

with the Clerk of the United States District Court

for the Southern District of California a notice or

motion directed to E. W. Bender, Trustee in Bank-

ruptcy, and to A. B. Kreft, Arnold C. Lackenbach,

and Torregano & Stark, attorneys for said Trustee,

notifying them that on the 18th day of September,

1931, he would move said United States [53] Dis-

trict Court for the Southern District of California

to dismiss the petition for review of the said E. W.
Bender of the order of the Referee, J. A. Isaacson,

entered by said Referee on the 3d day of August, 1931

,

and to confirm the order of said Referee and to ap-

prove and adopt the report of the Referee and the

findings and conclusions of the Referee set out in his

certificate on review, which certificate was filed with

said District Court on the 3d day of September, 1931.

That thereafter and on, to wit, the 18th day of

September, 1931, Honorable Paul J. McCormick,

Judge of the said United States District Court

for the Southern District of California, without

notice or process upon your petitioner or any ap-

pearance being made by your petitioner in said

ancillary proceedings, made and entered an order

reading as follows, to wit:
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*'At a stated term, to wit, the July term, A. D. 1931,

of the District Court of the United States of

America, within and for the Southern Division

of the Southern District of California, held at

the courtroom thereof in the city of San Diego

(held at Los Angeles) on Friday, the 18th day

of Sept., in the year of our Lord one thousand

nine hundred and thirty-one. Present: The

Honorable PAUL J. McCORMICK, District

Judge.

A.-30-C.—Eq.

In the Matter of CONSOLIDATED NATIONAL
SECURITIES CO., Bankrupt.

This cause coming before the court for hearing

on motion to dismiss petition for review of E. W.

Bender of order of Referee dated August 3, 1931,

etc., attorney Miller, of Weinberger & Miller, coun-

sel for Samuel Busch, [54] argues in support of

motion ; and

It appearing to the court that insufficient notice

of this matter has been given to the Trustee of the

bankrupt estate, IT IS ORDERED that the entire

matter be re-referred to the Hon. J. A. Isaacson,

Referee, San Diego, with plenary powers to con-

sider, hear, adjudicate and determine any and all

issues in the matter of lien claimants as against the

Trustee in Bankruptcy of the estate, and to exercise

generally and to the fullest extent the powers of

a Referee in Bankruptcy in ancillary proceedings

and to appoint a Receiver or custodian of the prop-

erty involved in the ancillary proceedings in bank-



60 C. E. Stanton

riiptcy within the territorial jurisdiction of this

court, and that the Referee in Bankruptcy shall

hear such matter upon giving to the Trustee in

Bankruptcy or to his attorneys in San Francisco

at least five days ' notice in writing of the hearing of

such matters before such Referee."

That thereafter, the said C. E. Stanton, as Trustee

in Bankruptcy of the estate and effects of Consoli-

dated National Securities Company, a corporation,

bankrupt, elected at a first meeting of creditors of

said bankrupt held before Honorable T. J. Sheridan,

one of the Referees in Bankruptcy of the United

States District Court for the Northern District of

California, filed a special appearance for the pur-

pose of moving to set aside the order made by the

United States District Court for the Southern Dis-

trict of California on the 18th day of September,

1931, a copy of w^hich special appearance and notice

of motion is attached hereto, marked Exhibit "A,"

and made a part hereof for all purposes. [55]

That at the time of the filing of said special ap-

pearance by the said C. E. Stanton, Ernest J. Torre-

gano, Esq., one of the attorneys for said C. E.

Stanton, filed with the Clerk of said United States

District Court for the Southern District of Cali-

fornia an affidavit in support of the special appear-

ance of said C. E. Stanton to move to vacate the

order made by said District Court on the 18th day

of September, 1931, as aforesaid, a copy of which

affidavit is attached hereto, marked Exhibit "B,"

and made a part hereof for all purposes.

That no subsequent pleadings were filed by the
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said Samuel Busch and the allegations contained

in the affidavit of Ernest J. Torregano remained

uncontroverted.

That thereafter and on, to wit, the 23d day of

November, 1931, Honorable Paul J. McCormick,

Judge of the said United States District Court for

the Southern District of California, made and

entered an order as follows, to wit

:

"United States District Court, Southern District of

California, Southern Division.

No. A.-30-C.—Eq.

In the Matter of the CONSOLIDATED NA-
TIONAL SECURITIES CO., a Corp.

MINUTE ORDER.

The motion of C. E. Stanton, Trustee, to vacate

and set aside order entered herein at San Diego,

California, on September 18th, 1931, is denied and

an exception is noted and allowed to said Trustee.

The motion of C. E. Stanton, Trustee, to vacate

and set aside order made herein by Judge Cosgrave

of this court on September 28, 1931, which said

[56] which said order was dated and filed herein

on September 30th, 1931, is denied. An exception

is noted and allowed to said Trustee.

Dated Nov. 23, 1931 at Los Angeles, Calif.

PAUL J. Mccormick,
District Judge."

WHEREFORE, your petitioner, feeling ag-

grieved by said order so made and entered by the
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United States District Court for the Southern Dis-

trict of California on the 23d day of November,

1931, does hereby petition for an appeal from said

order to the United States Circuit Court of Appeals

for the Ninth Circuit, and prays that his appeal

may be allowed and that a citation be issued herein

directed to said Samuel Busch commanding him to

appear before the United States Circuit Court of

Appeals for the Ninth Circuit and to do and re-

ceive what may appertain to justice to be done in

the premises, and that a transcript of the records

and proceedings, duly authenticated, may be trans-

mitted to this court, and that the said order of the

said United States District Court for the Southern

District of California be reversed, and that the

said United States District Court for the Southern

District of California be directed to hear and deter-

mine the exceptions filed to the report of Honorable

J. A. Isaacson, Special Master, pending before said

District Court.

Dated this 23d day of December, 1931.

COURTNEY L. MOORE,
A. B. KREFT,
TORREGANO & STARK,

By ERNEST J. TORREGANO,
Attorneys for C. E. Stanton, Trustee in Bank-

ruptcy, Petitioner and Appellant.

[Endorsed] : Petition for Appeal. Filed Decem-

ber 23, 1932. Paul P. O'Brien. [57]



vs. Samiuel Busch, 63

In the Cii'cuit Court of Appeals for the Ninth Cir-

cuit.

No. .

In the Matter of CONSOLIDATED NATIONAL
SECURITIES COMPANY, a Corporation,

Bankrupt.

C. E. STANTON, Trustee,

Appellant,

vs.

SAMUEL BUSCH,
Appellee.

ASSIGNMENT OF ERRORS.

Now comes C. E. Stanton, as Trustee of the es-

tate and effects of Consolidated National Securities

Company, a corporation, bankrupt, appellant

herein, and makes and files this, his assignment of

errors.

(1) That the United States District Court for

the Southern District of California erred in deny-

ing the motion of appellant herein, pursuant to his

special appearance, to vacate and set aside the or-

der made and entered on the 18th day of Septem-

ber, 1931, in that said United States District Court

did not have jurisdiction to make and enter the said

order of September 18, 1931.

(2) That the United States District Court for

the Southern District of California erred in deny-

ing the motion of appellant herein to vacate and

set aside the order made and entered on the [58]
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18th day of September, 1931, in that said order of

September 18, 1931, is directed against appellant as

the trustee in bankruptcy of said Consolidated Na-

tional Securities Company, a bankrupt, although

appellant had never in any way submitted to the

jurisdiction of the United States District Court for

the Southern District of California.

(3) That the United States District Court for

the Southern District of California erred in deny-

ing the motion of appellant herein to vacate and

set aside the order made and entered on the 18th

day of September, 1931, in that the said order of

September 18, 1931, amounts to an assumption of

the powers solely vested in the United States Dis-

trict Court for the Northern District of California

under and pursuant to the provisions of the Acts

of Congress relating to Bankruptcy.

(4) That the United States District Court for

the Southern District of California erred in deny-

ing the motion of appellant herein to vacate and set

aside the order made and entered on the 18th day

of September, 1931, in that neither E. W. Bender,

the Receiver of the estate and effects of Consoli-

dated National Securities Company, a bankrupt,

nor appellant, nor any creditor of said bankrupt,

ever applied to the United States District Court

for the Southern District of California for an or-

der appointing an ancillary Receiver.

(5) That the United States District Court for

the Southern District of California erred in denying

the motion of appellant herein to vacate and set

aside the order made and entered on the 18th day
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of September, 1931, in that no notice was given to

appellant, the said Trustee in Bankruptcy, that

proceedings were [59] pending before said court

seeking to divest the United States District Court

for the Northern District of California of the ad-

ministration of the assets of said bankrupt estate.

(6) That the United States District Court for

the Southern District of California erred in denying

the motion of appellant herein to vacate and set

aside the order made and entered on the 18th day

of September, 1931, in that immediately upon his

election and qualification as such Trustee in Bank-

ruptcy, appellant took into his possession all of the

assets of said bankrupt estate, including the real

property claimed by said Samuel Busch, and said

property was, at the time of the entry of said order

on September 18, 1931, and ever since has been, sub-

ject to administration by said Trustee under and

pursuant to the orders of the United States District

Court for the Northern District of California.

(7) That the United States District Court for

the Southern District of California erred in deny-

ing the motion of appellant herein to vacate and

set aside the order made and entered on the 18th

day of September, 1931, in that at the time of the

making and entry of the order of September 18,

1931, neither the Receiver nor the Trustee in Bank-

ruptcy nor their counsel were present in court, and

the attorney for said Samuel Busch was advised

that no appearance could be made by said Receiver

by reason of the attendance of Ernest J. Torregano,

one of the attorneys for said Receiver, at the con-
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vention of the American Bar Association at Atlan-

tic City, New Jersey.

(8) That the United States District Court for

the Southern District of California erred in deny-

ing the motion of appellant herein to vacate and set

aside the order made and entered on the [60]

18th day of September, 1931, in that no process was

served upon appellant as such Trustee in Bank-

ruptcy, or otherwise, whereby said United States

District Court for the Southern District of Califor-

nia could obtain jurisdiction to make and enter any

order affecting the administration of said bankrupt

estate by said Trustee in Bankruptcy.

(9) That the United States District Court for

the Southern District of California erred in deny-

ing the motion of appellant herein to vacate and set

aside the order made and entered on the 18th day

of September, 1931, in that it appears from the face

of said order of September 18, 1931, that said

United States District Court for the Southern Dis-

trict of California knew that appellant had been

elected Trustee of the estate and effects of said Con-

solidated National Securities Company, a bank-

rupt, and that no notice of the application for said

order had been given to said Trustee in Bank-

ruptcy.

(10) That the United States District Court for

the Southern District of California erred in denying

the motion of appellant herein to vacate and set aside

the order made and entered on the 18th day of Sep-

tember, 1931, in that the United States District

Court for the Northern District of California, at
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the time of the entry of said order of September 18,

1931, and said order of November 23, 1931, had

and now has the exclusive jurisdiction to ascer-

tain, adjudicate and determine any and all lien

claims against said Trustee in Bankruptcy, and

that upon the filing and propounding of any

claimis with Honorable T. J. Sheridan, one of

the referees of said United States District

Court for the Northern District of California,

said court has exclusive jurisdiction to make

such order as is just and proper to adjudicate

all lien claims [61] asserted against said Tinistee

in Bankruptcy and said bankrupt estate and to pro-

tect the interests of the general creditors in and to

any equity in any property against which said claims

of lien are asserted.

(11) That the United States District Court for

the Southern District of California erred in denying

the motion of appellant herein to vacate and set

aside the order and entered on the 18th day of Sep-

tember, 1931, in that said order of September 18,

1931, affects the administration of said bankrupt

estate by appellant as such Trustee in Bankruptcy,

and appellant has not instituted any ancillary pro-

ceedings in the said United States District Coui*t

for the Southern District of California in aid of

his administration of said bankrupt estate, and that

the said ancillary proceedings heretofore instituted

in said United States District Court for the South-

ern District of California were solely in aid of the

administration of said estate by E. W. Bender as

Receiver in Bankruptcy prior to adjudication so as
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to enable the said E. W. Bender to ascertain the

condition and extent of said bankrupt's estate and

affairs and to institute proceedings to put him in

possession of said estate if such proceedings were

required, and that during the pendency of said an-

cillary proceedings so instituted by the said E. W.
Bender as such receiver, no property was held ad-

versely to the said E. W. Bender and said E. W.
Bender was at all times in peaceable possession of

all of the property constituting the estate of said

bankrupt, and that no proceedings were instituted

by the said E. W. Bender in said United States

District Court for the Southern District of Cali-

fornia to secure the possession of said bankrupt

estate. [62]

(12) That the United States District Court for

the Southern District of California erred in deny-

ing the motion of appellant herein to vacate and set

aside the order made and entered on the 18th day of

September, 1931, in that at the time the said order

of September 18, 1931, was made and entered by

the said United States District Court for the South-

ern District of California no property of said bank-

rupt estate had been seized by the court of ancillary

jurisdiction or any of its officers, or taken into their

possession or custody so as to invest said court with

the power to hear and detemiine claims of lien as-

serted thereto as against appellant without the con-

sent of the United States District Court for the

Northern District of California.

(13) That the United States District Court for

the Southern District of California eiTed in deny-
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ing the motion of appellant herein to vacate and

set aside the order made and entered on the 18th

day of September, 1931, in that the order of Sep-

tember 18, 1931, which appellant sought to have

vacated, was and is in excess of the jurisdiction

of the said United States District Court for the

Southern District of California and has created a

cloud on the title of appellant to said property and

if not vacated will cause your petitioner to de-

fend innumerable proceedings in said United

States District Court for the Southern District

of California at great expense to the general cred-

itors of said bankrupt estate.

WHEREFORE, C. E. Stanton, as such trustee

in bankruptcy, prays that said order of Novem-

ber 23, 1931, more particularly described in the

petition for appeal on file herein, be reversed and

that the said United States District Court for the

Southern District of California be directed to

hear and determine the [63] exceptions filed to

the report of Honorable J. A. Isaacson, Special

Master, now pending before, and undisposed of,

by said court.

Dated this 22d day of December, 1931.

COURTNEY L. MOORE,
A. B. KREFT,
TORREGANO & STARK,

By ERNEST J. TORREGANO,
Attorneys for Appellant.

[Endorsed] : Assignment of Errors. Filed De-
cember 23, 193^. Paul P. O'Brien, Clerk. [64—
65]
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[Title of Court and Cause.]

PKAECIPE FOR TEANSCRIPT OF RECORD
ON APPEAL.

To the Clerk of the Above-entitled Court

:

You are hereby requested to make up, typewrite

and certify a transcript of the records to be used

by C. E. Stanton, Trustee in Bankruptcy, on his

appeal to the United States Circuit Court of Ap-

peals for the Ninth Circuit from that certain order

made and filed herein on the 23d day of November,

1931, which said order refused to vacate and set

aside the order made and entered on the 18th day

of September, 1931.

You will please include in said transcript the fol-

lowing documents:

1. The petition for order instituting ancillary

proceedings.

2. Order instituting ancillary proceedings and

order of reference of said proceedings.

3. Report of J. A. Isaacson, Special Master, on

the proceedings had and taken on the claim

of lien of Samuel Busch.

4. Exceptions to said Special Master's report filed

by E. W. Bender, Receiver.

5. Notice of motion directed to E. W. Bender,

Trustee in Bankruptcy filed by Samuel

Busch, on or about September 9, 1931.

6. Order of Honorable Paul J. McCormick made
and entered on September 18, 1931.
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7. Special appearance of C. E. Stanton, Trustee

in Bankruptcy.

8. Affidavit of Ernest J. Torregano in support of

said special appearance.

9. Order of Honorable Paul J. McCormick dated

November 23, 1931.

10. Petition for appeal under Section 24-b of the

Bankruptcy Act and assignment of errors

filed [66] with the Clerk of the United
States Circuit Court of Appeals.

11. Order of United States Circuit Court of Ap-
peals allowing appeal.

12. Citation on appeal.

13. This praecipe.

Dated this 20th day of January, 1932.

A. B. KREFT,
COURTNEY L. MOORE and
TORREGANO & STARK,

By ERNEST J. TORREGANO,
Attorneys for C. E. Stanton, as Trustee of the

Estate and Effects of Consolidated National
Securities Co., a Corporation, Bankrupt, Appel-
lant Herein.

[Endorsed] : Filed Feb. 19, 1932. [67]

[Title of Court and Cause.]

ORDER ENLARGING TIME FOR RETURN
DAY OF CITATION ON APPEAL.

Honorable CURTIS D. WILBUR, Judge of the
above-entitled court, having, on the 8th day of
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January, 1932, signed and issued in the above-en-

titled matter a citation on appeal by C. E. Stanton, as

Trustee of the estate and effects of Consolidated

National Securities Co., a corporation, bankrupt,

from the order of the United States District Court

for the Southern District of California, made and

entered on the 23d day of November, 1931, denying

the motion of said Trustee in Bankruptcy to vacate

and set aside the order made and entered by said

District Court on the 18th day of September, 1931,

and the return day of said citation on appeal having

been set as thirty (30) days from the said 8th day of

January, 1932, and it appearing that a certified

typewritten copy of the record of said cause has

not as yet been prepared by the Clerk of said Dis-

trict Court and good cause appearing therefor,

—

IT IS HEREBY ORDERED that the time for

said return be, and the same is hereby continued to

thirty (30) days from the date hereof.

Dated this 5th day of February, 1932.

CURTIS D. WILBUR,
United States Circuit Judge. [68]

At a stated term, to wit, the October Term, A. D.

1931, of the United States Circuit Court of Ap-
peals for the Ninth Circuit, held in the court-

room thereof, in the City and County of San
Francisco, in the State of California, on Tues-

day, the fifth day of January, in the year of our

Lord one thousand nine hundred and thirty-

two. Present: The Honorable CURTIS D.
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WILBUR, Senior Circuit Judge, Presiding;

Honorable WILLIAM H. SAWTELLE, Cir-

cuit Judge; Honorable PAUL J. McCOR-
MICK, District Judge.

[Title of Court and Cause.]

ORDER ALLOWING APPEAL, ETC.

ORDERED petition of appellant for allowance

of appeal under section 24b of the Bankruptcy Act,

filed December 23, 1931, submitted to the court for

consideration and decision.

Upon consideration thereof, and on the assign-

ment of errors, filed December 23, 1931, IT IS OR-
DERED that an appeal to the United States Cir-

cuit Court of Appeals for the Ninth Circuit, from
the District Court of the United States for the

Southern District of California, Southern Division,

entered on November 23, 1931, be, and the same
hereby is allowed. [69]

[Title of Court and Cause.]

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD.

I, R. S. Zimmerman, Clerk of the United States

District Court for the Southern District of Cali-

fornia, do hereby certify the foregoing volume con-

taining sixty-nine pages, niunbered from 1 to 69,

inclusive, consisting of a full, true and correct type-

written copy of the original petition for order in-
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stituting ancillary proceedings; order instituting

ancillary proceedings and order of reference to Spe-

cial Master; Special Master's report; certificate

upon review; exceptions to Special Master's report;

notice of motion to dismiss petition for review of

E. W. Bender of order of Referee of August 3,

1931; minute order of September 18, 1931; special

appearance of C. E. Stanton, Trustee in Bank-

ruptcy; special appearance of C. E. Stanton, Trus-

tee in Bankruptcy ; affidavit of EiTiest J. Torregano

;

minute order of November 23, 1931, denying motion

to vacate order of September 18, 1931, and prae-

cipe for transcript on appeal.

The record on appeal also includes petition for

appeal and assignment of erroi's, order allowing ap-

peal, and order enlarging time for return day of

citation on appeal, filed in the United States Cir-

cuit Court of Appeals for the Ninth Circuit.

That the same together constitute the record on

appeal to the United States Circuit Court of Ap-

peals for the Ninth Circuit.

I DO FURTHER CERTIFY that the fees of

the Clerk for comparing, correcting and certifying

the foregoing record on appeal amount to $6.95, and

that said amount has been paid me by the [70] ap-

pellant herein.

IN TESTIMONY WHEREOF, I have hereunto

set my hand and affixed the seal of the District

Court of the United States for the Southern Dis-

trict of California, Southern Division, this 24th day

of February, in the year of our Lord one thousand

nine hundred and thirtv-two and of the Indepen-
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dence of these United States, the one hundred and

fifty-sixth.

[Seal] R. S. ZIMMERMAN,
Clerk of the United States District Court for the

Southern District of California. [71]

CITATION ON APPEAL.

United States of America,—ss.

The President of the United States of America, to

Samuel Busch, GREETINO:
YOU ARE HEREBY CITED AND ADMON-

ISHED to be and appear at a United States Circuit

Court of Appeals for the Ninth Circuit, to be holden

at the city of San Francisco, in the State of Cali-

fornia, within thirty days from the date hereof, pur-

suant to an order allowing an appeal, of record in

the Clerk's office of the United States Circuit Court

of Appeals for the Ninth Circuit, wherein C. E.

Stanton, as Trustee in Bankruptcy of the Consoli-

dated National Securities Co., a corporation, bank-

rupt, is appellant and you are appellee, to show

cause, if any there be, why the decree or judgment

rendered against the said appellant, as in the said

order allowing appeal mentioned, should not be cor-

rected, and why speedy justice should not be done to

the parties in that behalf.

WITNESS, the Honorable CURTIS D. WIL-
BUR, Senior United States Circuit Judge for the

Ninth Circuit, this 6th day of January, A. D. 1932.

CURTIS D. WILBUR,
Senior United States Circuit Judge.
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Due service and receipt of the within citation on

appeal and a copy thereof is hereby admitted this

25th day of January, 1932.

WEINBERGER and MILLER,
Attorneys for Samuel Busch, Appellee.

[Endorsed] : Filed Feb. 1, 1932. Paul P. O'Brien,

Clerk. [72]

[Endorsed]: No. 6707. United States Circuit

Court of Appeals for the Ninth Circuit. C. E.

Stanton, as Trustee in Bankruptcy of the Consoli-

dated National Securities Co., a Corporation, Bank-

rupt, Appellant, vs. Samuel Busch, Appellee. Tran-

script of Record. Upon Appeal from the United

States District Court for the Southern District of

California, Central Division.

Filed February 25, 1932.

PAUL P. O'BRIEN,

Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.
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No. 6707

IN THE
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C. E. Stanton, as Trustee in Bankruptcy of

the Consolidated National Securities Co.

(a corporation), Bankrupt,

Appellant,

Samuel Bijsch,

Appellee.

BRIEF FOR APPELLANT.

STATEMENT OF FACTS.

A comprehensive statement of the facts is set forth

in the petition for appeal. (Record, page 43.)

Chronologically stated, the events and proceedings

shown are as follows:

March 25, 1931, involuntary petition in bankruptcy

filed at San Francisco;

April 15, 1931, E. W. Bender appointed receiver

and authorized to institute ancillary proceedings in

the Southern District of California;

April 24, 1931, said receiver instituted ancillary

proceedings in said Southern District (Record, page

1), and on the same day such proceedings were by



Hon. William P. James, Judge, referred to J. A.

Isaacson, Referee in Bankruptcy at San Diego, as

Special Master, with powers of a Referee in Bank-

ruptcy. (Record, page 6.)

June 1, 1931, said receiver filed with the Special

Master a petition to require persons holding liens

against certain real property of the estate to pro-

pound their liens, also praying for an order to sell

such properties, either free and clear of or subject to

liens, according to the best interest of the estate.

(Record, page 45.) This, for the purpose of ascer-

taining the condition of the estate and to be in posi-

tion to sell if it should appear that a sale before the

election of a trustee w^as absolutely necessary to pre-

serve the interest of the estate. On the same day the

Spcial Master made an order directing designated

lien claimants to propound their claims against said

real property.

June 22, 1931, Samuel Busch filed a claim of lien

against the property described at page 46 of the record

on appeal, and prayed that possession of said property

be delivered to him, and that the trustee (evidently

referring to the receiver) pay over to him certain

rents which had come into the hands of the receiver;

that no sale be ordered, but that an order be made

permitting claimant as beneficiaiy under a trust deed

to sell under the trust deed, and that the trustee (re-

ceiver) be ordered to abandon the property. (Record,

page 47.)

On July 2, 1931, said Samuel Busch filed an

amended claim containing substantially the same alle-



gations with further allegations concerning rentals,

and substantially the same prayer. (Record, page 52.)

On the same day the Special Master issued an order

to show cause, returnable July 21, 1931, why the relief

prayed for by Samuel Busch in said amended claim

should not be granted. (Record, page 54.)

On July 18, 1931, said receiver tiled with the Spe-

cial Master a motion to dismiss said amended claim

on the ground, amongst others, that such amended

claim was not responsive to the order of the Special

Master of Jmie 1, 1931, but attempts to have deter-

mined by the ancillary Court matters solely within

the jurisdiction of the Court of domiciliary jurisdic-

tion, and not germane to the issues or matters pre-

sented to the ancillary Court in aid of the receiver-

ship, especially claims for moneys expended by claim-

ant on his own behalf and not on behalf of the bank-

rupt estate, and claims for taxes, all affectinc,- the

general administration of the bankrupt estate referred

to Hon. T. J. Sheridan, Referee in Bankruptcy at

San Francisco. (Record, page 54.)

On August 3, 1931, the Special Master denied the

receiver's motion to dismiss, with five days to answer,

and directed said receiver and the trustee thereafter

to be appointed to impound all rents and income col-

lected after the date of said order. Thereafter upon

request of the receiver said Special Master trans-

mitted to the Judge his report of proceedings had

on the claim of Samuel Busch. (Record, page 9.)

On August 4, 1931, C. E. Stanton was duly elected

trustee at a meeting of creditors held before the



Referee in Bankruptcy at San Francisco. (Record,

page 37.)

On September 10, 1931, the receiver filed exceptions

to said Special Master's report (Record, page 23) on

grounds, amongst others, that the Special Master had

acted in excess of his jurisdiction and had deter-

mined said motion to dismiss without notice to the

receiver required by Equity Rule XXIY.

On September 9, 1931, Samuel Busch filed a notice

of motion directed to E. W. Bender, Trustee in Bank-

ruptcy (E. W. Bender was never trustee), that he

would move the United States District Court for the

Southern District of California to dismiss the petition

for review of said E. W. Bender of the order of the

referee, J. A. Isaacson, entered on the 3rd day of Au-

gust, 1931. and to confirm the order of said referee.

(Record, page 29.)

On the 18th day of September, 1931, Hon. Paul J.

McCoi-mick, without notice to C. E. Stanton, trustee,

made and entered an order re-referring the entire

matter to J. A. Isaacson, referee, 'Svith plenary pow-

ers to consider, hear, adjudicate and determine any

and all issues in the matter of lien claimants as

against the trustee in bankruptcy of the estate, and

to exercise generally and to the fullest extent the

powers of a Referee in Bankruptcy in ancillary pro-

ceedings and to appoint a receiver or custodian of the

property involved in the ancillary proceedings in

bankruptcy within the territorial jurisdiction of this

Court, and the Referee in Bankruptcy to hear such

matters upon giving to the trustee in bankruptcy, or



to his attorneys in San Francisco, at least five days'

notice in writing of the hearing of such matters be-

fore such referee." (Record, page 59.)

On October 15, 1931, C. E. Stanton, trustee, filed a

special appearance in said Southern District Court

moving to set aside said order of the 18th day of Sep-

tember (Record, page 31), accompanied by the affi-

davit (Record, page 36) of Ernest J. Torregano, one

of the attorneys for the trustee. This affidavit was
not controverted. Such special appearance was the

first and only appearance made by said trustee in

said Southern District Court.

On November 23, 1931, Hon. Paul J. McCormick
denied said trustee's motion to set aside said order

of September 18, 1931 (Record, page 61), which is

the order appealed from.

The controversy concerning the claim of Samuel

Busch has since the taking of this appeal been com-

promised and settled. The issues and rulings respect-

ing the merits of that claim have, therefore, become

moot. The reason for the prosecution of this appeal

after such settlement is due to the fact that the order

of September 18, 1931, goes beyond the issues of the

claim of Samuel Busch. By such order the Court in

ancillary proceedings instituted in aid of a temporary

receiver, whose duties were limited in scope by the

Bankruptcy Act to the care and preservation of the

property, including that in the Southern District, has

taken upon itself, after the election of a trustee, the

administration of the entire estate in the Southern

District without application by the trustee of the



estate for any ancillary proceedings in aid of Ms ad-

ministration, and against his representations to that

Court that he, as such trustee, upon his qualification,

had taken and was then in j^eaceable possession of the

property of the estate situate in said Southern Dis-

trict; that he did not require the aid of such Court

in his administration thereof; that the order of Sep-

tember 18, 1931, cast a cloud upon his title as such

trustee; that the ancillary Court had not before his

election as trustee become seized of such property,

such Court not having appointed a receiver or cus-

todian, and that under such conditions the Court of

his appointment had at all times and then had para-

mount and exclusive jurisdiction over the administra-

tion of all property in the Southern District, all of

which appears in the trustee's motion to vacate the

order of September 18, 1931 (Record, page 31), and

the uncontroverted affidavit of his counsel in support

thereof. (Record, page 36.) Unless the order of

November 23rd, appealed from, is set aside, the order

of September 18, 1931, directing the said referee in

the Southern District to appoint a receiver over all

property of the estate in that district will become

final and no appeal w^ill lie from an order of the

referee appointing such receiver.

SPECIFICATION OF ERRORS RELIED UPON.

Appellant has made thirteen assignments of errors,

all of which are relied upon by appellant in prosecut-

ing his appeal in that said assignments, and each of

them, disclose the erroneous assumption of the juris-



diction of the lower Court over appellant and the

estate being administered by him subject to the orders

of the United States District Court for the Northern

District of California, notwithstanding appellant not

having appeared in the proceedings in the Southern

District Court, nor having been legally brought into

said proceedings by service of process, or otherwise;

and said assignments further show that the lower

Court in denying the motion of appellant made pur-

suant to his special appearance in said Court to

vacate the order made on the 18th day of September,

1931, abused its discretion and has permitted the ad-

ministration of said bankrupt estate to be impeded

by the creation of a cloud on the title of appellant to

real property located in the Southern District.

ARGUMENT.

The property of a person against whom a petition

in bankruptcy is filed is brought into custodia legis

and is in process of administration upon the filing of

the petition, voluntary or involuntary. {Camefon v.

U, S., 231 U. S. 710; 31 A. B. R. 604.)

The custody of the property so brought into custodia

legis and in process of administration, is the custody of

the Court of domiciliary jurisdiction. This point has

been definitely set at rest by the Supreme Court of

the United States in the recent case of Isaacs, trustee,

etc., V. Hohhs Tie & Timber Co., 17 A. B. R. (N. S.)

273, 282 U. S. 734, in which it is held that jurisdic-

tion to deal with the property of the debtor, even
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outside of the district, is vested exclusively in the

Court of domiciliary jurisdiction, and that the title

and right to possession of all property owned and

possessed by the bankrupt vests in the trustee as of

the filing of the petition in bankruptcy, no matter

whether situate within or without the district within

which the Court sits.

Prior to this decision the right of a trustee to sell

and pass title and to administer upon assets of the

estate situated outside of the district of his appoint-

ment, without the institution of ancillary proceedings,

had been fully established. This last pronouncement

of the Supreme Court not only asserts the previously

established rule, but definitely determines that such

jurisdiction is exclusive.

Another recent case of the Supreme Court, that of

Straton, et al. v. New, Jr., 17 A. B. R. (N. S.) 630;

283 U. S. 318, amplifies Isaacs, etc. v. Hohhs, etc.,

supra.

In the case of Boonville National Bank v. Blakely

(C. C. A., 7th Cir.), 107 Fed. 891, 6 A. B. R. 13, the

extent of the powers and duties of the receiver in

bankruptcy are fully considered by the Court. We
quote the following therefrom:

*'The authority for the appointment of a re-

ceiver in bankruptcy proceedings comes from the

act and is limited by the act. The order of the

court appointing him cannot be broader than the

statute. The receiver is a statutory receiver, and

not a general receiver. The latter is appointed

by a court of chancery by virtue of its inherent

power, independent of any statute. His authority
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is derived from, and his duty prescribed by, the
order of appointment, and he is called a common-
law receiver. Herring v. Railroad Co., 105 N. Y.
340, 12 N. E. 763. A statutory receiver is one
appointed in pursuance of special statutory pro-

visions. He derives his power from the statute,

and to it must look for the duty imposed upon
him. He possesses such power only as the statute

confers, or such as may be fairly inferred from
the general scope of the law of his appointment."

After reviewing various provisions of the Bank-
ruptcy Act having a bearing upon the question, the

Court states

:

^'We can now discover, as we think, the general

purpose of this law. It was that the property

of the bankrupt should be vested in a trustee, to

be selected by creditors; that such officer should

have the general control and management of the

estate, and the right to recover for the benefit of

creditors all property transferred in fraud of the

act. It contemplated that between the filing of

the petition and the adjudication of bankruptcy
an emergency might arise with respect to the

care of the bankrupt's property; and in involun-

tary cases for the protection of the property in

the interval between the filing of the petition and
the adjudication, the bankruptcy court was au-

thorized to direct the marshal to seize and hold

the property pending adjudication. So, also, in

voluntary or involuntaiy cases, when it was found
absolutely necessary for the preservation of an
estate, the court should appoint a receiver or the

marshal to take charge of the property of the

bankrupt until the petition is dismissed or the

tmstee is qualified. It plainly was not contem-
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plated that the receiver or the marshal so desig-

nated should supersede the trustee or exercise the

general powers conferred upon a trustee. There

is no such power specifically conferred or any

provision in the act from which such power can

reasonably be implied. Such temporaiy receiver,

whether he be the marshal or another, is not a

trustee for the creditors, but is a caretaker and.

custodian of the visible property pending adjudi-

cation and until a selection of a trustee."

With authority so limited by Section 2 (20) of the

Bankruptcy Act (11 U. S. C. 11 (20), the receiver

was without power to conunit the general administra-

tion of the estate situate in the Southern District to

the jurisdiction of the District Court in that district.

He did not do so. He did not apply to that Court for

the appointment of himself or for the appointment

of any other person as receiver in the ancillary pro-

ceeding. That Court did not become seized of the

property of the estate within its jurisdiction. It was

asked only to aid the receiver appointed by the domi-

ciliary Court then in peaceable possession for the

purpose of maintaining such possession imtil the elec-

tion of a trustee. The Court on application of the

receiver would be without power, or it would be an

abuse of power, to order a sale unless absolutely neces-

sary to preserve the assets, and unless so necessary

application should be made to the Court of i:)rimary

jurisdiction. (In re Brockton Ideal Shoe Co., 194

Fed. 233.) The effect of the order of Judge McCor-

mick made September 18th is to so commit the admin-

istration of the estate. We submit that ancillarv
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proceedings instituted in aid of a receivership, limited

under the law to care and preservation pending the

election of a trustee, where the ancillary Court has

not appointed a receiver, can not, at the will of the

Court alone, be extended to ancillary administration

in aid of the trustee thereafter appointed,—without

the trustee applying to the Court for such administra-

tion. In the case at bar, it appears that the trustee,

upon being informed of the order of September 18th,

appeared specially in protest to such assumption of

jurisdiction, and that the only matter then before the

Court concerned the application of a lien creditor

seeking to obtain possession of property of the estate,

and it appeared that the very purpose of the receiver

in invoking the aid of that Court was to prevent such

disposition of the property involved and to maintain

the jurisdiction of the Bankruptcy Court of domi-

ciliary jurisdiction over such property until a trustee

had been chosen. (Record, page 3.)

The trustee's course shows that he elected to retain

the administration of the estate situated in the South-

ern District of California within the jurisdiction of

the Court of his appointment. Such course was en-

tirely within his rights. True, it may be somewhat

inconvenient for lien claimants in Southern Cali-

fornia to propoimd their claims before the Court at

San Francisco and such lien claimants may be de-

sirous of having the proceedings heard at San Diego

and elsewhere in the Southern District.

It is evident that it is the policy of the law that

creditors dealing with a person resident without the
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domiciliary jurisdiction, in the event of the bank-

ruptcy of such person, shall be required to submit to

the jurisdiction of the Court of Bankruptcy where

their debtor is resident. Between two hardships, that

all such creditors must come before the domiciliary

Court, or the representative of creditors, the elected

trustee, must appear in numerous jurisdictions, it was

evidently the conclusion of Congress that the lesser

hardship is that of compelling the creditors to submit

their matters in the Court of domiciliary jurisdiction.

In the case of In re National Grain Corporation,

299 Fed. 597, 3 A. B. R. (N. S.) 510, it appeared that

the Court for the Southern District of New York

granted orders on the petitions of certain alleged

creditors for the examination of witnesses in the

Southern District of New York, but in respect to a

bankruptcy proceedmg pending and imdeteiTained in

the District of Connecticut. At the time the original

orders for examination were granted, there seems to

have been pending an ancillary receivership in the

New York District, but before any action had been

taken on the orders as granted, such ancillary re-

ceivership was terminated and the matter remitted to

Connecticut. This condition of the record was called

to the attention of the District Judge and the exami-

nation orders were immediately vacated. Seemingly

there was presented to tlie Court in that case also

the points that the orders were improvidently granted

and that there was a lacking of power in the District

Court for the Southern District of New York to grant

such orders. It will be observed that the petition was
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by certain creditors instead of either a receiver or

trustee, and undoubtedly that is what the Court had

in mind when it discussed its alleged lack of power,

for the Court states

:

"Since In re Machon Steel Co., 216 U. S. 115,

23 Am. B. R. 614, 30 Sup. Ct. 377, and the amend-
ment of §2 by the Act of June 25, 1910, there can

be no doubt that any district court may exercise

ancillary jurisdiction 'in aid of a receiver or

trustee, appointed in any bankruptcy proceedings

pending in any other court of bankruptcy.'

"The fundamental objection to the examination

here sought was that it was not in aid of the

receiver and/or trustee.

"It was a mere whim on the part of certain

alleged creditors and was in effect a desire to

transfer the active litigation of this estate from
Connecticut to New York. Therefore, the vaca-

tion of orders was correct. Whether there may
not be circumstances under which creditors

in a district other than that of administration

may procure examination of witnesses under §21

(a) 'in aid of a receiver or trustee' is a point not

necessary to decide. Nor is it profitable to specu-

late as to what circumstances may possibly jus-

tify such proceedings. Certainly no circumstances

nor justification here exists." (Italics ours.)

The above case, we suggest, is very much in point

with the position taken by the lien creditors in the

Southern District. Every effort has been made by

them to endeavor to transfer the trustee's administra-

tion of the bankrupt estate from the Court of primary

jurisdiction to the Court of ancillary jurisdiction. The
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orders complained of on this appeal arose out of the

application of Busch to be given possession of real

property subject to his lien and to sell under a deed

of trust, not upon any relief sought by the receiver.

The receivership was terminated prior to the making

of the order of September 18th, directing the appoint-

ment of an ancillary receiver over all property in the

Southern District of California.

Under the facts of this case, it was not only an

abuse of discretion, but it was in excess of the Court's

jurisdiction to instruct the Special Master to appoint

a receiver over all the property within the Southern

District of California.

Referring to the authorities cited by the Referee

and Special Master in his report to the Judge on the

Samuel Busch claim (Record, page 15, et seq.), we

deem it sufficient to point out that such cases go to

the point that where the ancillary Couii: has ap-

pointed a receiver, and thus having seized the prop-

erty, it has power to hear and determine the claims of

third persons against the property. We have found

no case, and believe none can be found, where an an-

cillary Court has exercised such power without

appointment of an ancillary receiver. Here no juris-

diction over the trustee was ever acquired in the

Southern District. The temporary receivership had

terminated and the trustee had not appeared, nor was

he a party to any proceeding in that district when

the order of Sept. 18th was made against him. The

cases of Isancs v. Hohhs and Sfraton v. New, Jr.,
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supra, are conclusive on the question of jurisdiction

here presented, and thereunder exclusive jurisdiction

over all property in the Southern District has at all

times remained in the United States District Court

for the Northern District of California.

CONCLUSION.

The trustee in his prayer for relief upon this appeal

states

:

*'Wherefore, C. E. Stanton, as such trustee in

bankruptcy, prays that said order of November
23, 1931, more particularly described in his pe-

tition for appeal on file herein, be reversed, and
that the United States District Court for the

Southern District of California be directed to

hear and determine the exceptions filed to the

report of the Hon. J. A. Isaacson, Special Mas-
ter, now pending and undisposed of by said

court." (Record, page 69.)

In view of the fact that since the taking of this

appeal the matters involved in the Special Master's

report referring to the controversy with Samuel

Busch have been settled, the relief prayed for should

be confined to a reversal of the order of November

23, 1931, without direction *'to hear and determine the

exceptions filed to the report of the Special Master,"

and with instructions to set aside the order of Sep-

tember 18, 1931, authorizing the Special Master to

appoint a receiver over the property of the estate
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situate in the Southern District of California and to

grant the motion to set aside and to vacate the order

made on September 18th.

Dated, San Francisco,

April 13, 1932.

Respectfully submitted,

Courtney L. Moore,

A. B. Kreft,

ToRREGANO & Stark,

By Ernest J. Torregano,

Attorneys for Appellant.
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For Petitioner and Appellant:

JOSEPH P. FALLON, Esq., 550 Montgomery

St., San Francisco, California.

For Respondent and Appellee:

UNITED STATES ATTORNEY,
San Francisco, Calif.

In the District Court of the United States in

and for the Northern District of California,

Southern Division.

No. 20,680-K.

In the Matter of CHAN SHEE, also Known as

CHAN SUEY GIM, on Habeas Corpus.

PETITION FOR WRIT OF HABEAS CORPUS.

To the Honorable United States District Judge

Now Presiding in the United States District

Court in and for the Northern District of Cali-

fornia, Southern Division:

The petition of Chan Shee, also known as Chan

Suey Gim, respectfully shows:

I.

The petitioner was born in Hong Kong, China;

that she was married in 1924 to one Jow Wing, a

son of a native of the United States ; that in Febru-

ary, 1924, petitioner arrived in the United States



4 Chmi Shee alias Chan Suey Gin

and power committed to them by the statutes in

such cases made and provided for, and are unlaw-

fully confining, imprisoning- and restraining the

said petitioner of her liberty, for the following

reasons, to wit: that the proceedings before said

Immigration Department as hereinbefore alleged

were unfair; that the findings of said Immigra-

tion Department is not supported by the facts;

that [2] there is no proof that petitioner was

at any time, or is a prostitute. Petitioner alleges

that the immediately foregoing allegations are

proven by the facts hereinbefore and hereinafter

to be alleged in this petition.

IV.

That petitioner arrived in the United States

accompanied by her husband ; that her husband was

at that time a cook and worked at his trade in and

about San Francisco for between two and three

years, at all times during said period supporting

petitioner; that after said period of time petition-

er's husband left her not telling her where he was

going, but stating that he was going away to work,

and promising to send petitioner money; that

at the time the husband of petitioner left her she

had in her possession between $200.00 and $300.00;

that some three months after petitioner's husband

left she received from him the sum of $100.00, and

some time later the sum of $50.00; that for one

year thereafter petitioner continued to live at the

same place in San Francisco, working as a seam-

stress, knitter and dressmaker, earning approxi-
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mately $5.00 per week at such trades; that there-

after petitioner moved to Stockton, California, and
lived in the home of a certain Mr. Lew Chuck with
his family. Mr. Lew Chuck was and is a substantial

business man of Stockton, California, and a

married man with children. That petitioner's re-

moval to Stockton was at the invitation of Mr. Lew
Chuck; that at the time of her removal to Stockton,

petitioner had a little over $100.00 in her posses-

sion; that while living in the home of Mr. Lew
Chuck petitioner helped his wife in the housework
and took care of his children in return for living-

expenses. Petitioner also worked independenth^
of Mr. Lew Chuck at knitting and sewing, and
earned a few dollars at that business ; that petitioner

continued to live at the home of Mr. Lew Chuck for
a period of approximately two years; that at the
end of that period Mr. [3] Lew Chuck was
about to depart for China and secured a position
for petitioner at Walnut Grove with a certain Mah
Woo Jung, who is also named in the proceedings
before the Immigration Department as Mah Jung;
that petitioner entered the employ of said Mah Woo
Jung during January, 1930, as a waitress, receiving
as compensation the siun of $60.00 per month and
board; that she continued in the employ of said
Mah Woo Jung for approximately one year, at
which time her employer discharged her because
of poor business conditions, and promised to re-
employ her when business conditions again justi-
fied it; that some two or three weeks later, peti-
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tioner was arrested by the Ininiigration Authorities

as hereinbefore and hereinafter more specifically

alleged, and the proceedings herein complained of

for her deportation were begun.

V.

That on or about the 14th day of January,

1931, petitioner, acting through the influence and ad-

vice of one George Lee, also known among Chinese

people as Lee Ming, made a certain false and untrue

statement, a copy of which is hereto attached,

marked Exhibit 1 and made a part of this petition.

That on or about the 15th day of January,

1931, petitioner herein made a certain unsworn,

false and untrue statement, a copy of which is

hereto attached, marked Exhibit 2 and made a part

of this petition. That said Exhibit 2 constituted

the evidence upon which the warrant of arrest was

issued, as is sho^vn by the following statement made

by said Immigration Inspector at the hearing be-

fore him as hereinbefore alleged

;

(P. 3.)

"A. (By Inspector.) You are advised that

the evidence upon which the warrant of arrest

was issued in the case of this alien is the state-

ment that she made to Inspector Farrelly on

January 15, 1931, in San Francisco."

"By Attorney: Q. It is correct Mr. Inspector,

that the statement is unsworn to as appears

upon the face thereof, is it? A. (By Inspec-

tor.) Yes." [4]
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VI.

That at the hearing before said Immigration

Department, petitioner herein took the stand and

testified under oath in her own behalf; that after

giving the facts of her life in the United States as

hereinbefore more fully and completely alleged,

petitioner testified regarding the two statements

hereinbefore alleged, the circiunstance surround-

ing their taking, and the real facts concerning the

subject matter of said statements; that a copy of

her testimony, both examination and cross-examina-

tion, is hereto attached, marked Exhibit 3 and

made a part hereof; that omitted from said testi-

mony in said Exhibit 3 are certain immaterial,

redundant and irrelevant matters and certain

matters of court procedure that are immaterial in

the instant proceeding; that petitioner does now

again allege that all of the testimony set out in her

Exhibit 3 hereto attached and given by her under

oath on said 4th day of March and said 30th day

of April, 1931, before said Immigration Department

Inspectors, was and is true.

VII.

That said Immigration Department introduced

no evidence against petitioner herein save and ex-

cept her said unsworn statement hereto attached

and marked Exhibit 2; that the said Department

did not produce as a witness the said George Lee;

that the said Department did not produce any

doctor to substantiate the insinuations which are

contained in said Exhibit 2 hereto attached; that
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no evidence was introduced by any person as to the

practice of prostitution by petitioner or as to her

being an inmate of a house of prostitution, or as to

any immoral act upon her part. That at the time

of said hearing on the 30th day of April, 1931, and

as a part of the proceedings in said action, the In-

spector of the Immigration Department was asked

certain questions by the attorne}^ for petitioner,

and made answers as follows: [5]

(P. 24)

"By Attorney Brown: I will ask whether

or not you have any proof of ajij act of im-

morality committed by this witness other than

what has been presented in the way of an al-

leged statement ?

"By Examining Inspector: Xo.

"By Attorney Brown: Have you the names

of any persons who were presimied to have

committed acts of intercourse with this alien?

"By Examining Inspector: Xo."

That Exhibit 1 was not relied upon by said Im-

migi'ation Department and no confidence was placed

in said Exhibit 1 as is shown by the following ques-

tion and answer asked of and answered by P. J. Far-

relly, ImmigTation Inspector, at said hearing and

a part of the record before said Immigration De-

partment :

(P. 8)

"Q. So as I now^ understand the reason of

the taking of the second statement was because

you had no faith of the ability of the first in-

terpreter used? A. The reason the second
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statement was taken was because this Chinese

woman that is charged with prostitution is

worth $5,000.00, and I knew that where so

much money is involved the interpreter used

would hardly stand the pressure, more espe-

cially as he seemed to be working in that house

of prostitution at the time the alien was ar-

rested."

That there was in fact no evidence introduced

against petitioner at said hearing in any form save

and except petitioner's unsworn statement hereto

attached marked Exhibit 2, which said statement

was repudiated and explained by petitioner in her

evidence attached hereto and marked Exhibit 3 and

which said statement was, as hereinafter more

specifically alleged, unfairly obtained and used by

said Immigration Department.

VIII.

That the hearing before said Immigration De-

partment was unfairly conducted in the following

particulars, to wit: that Exhibit 2 hereto attached

was obtained by Immigration Inspector P. J. Far-

relly from petitioner in an unfair manner; that

petitioner was not informed of her rights; her at-

torney was not allowed to be present or informed of

the hearing, although the Immigration Department

knew that petitioner had an attorney, and knew

who said attorney was. That these [6] allega-

tions are shown by the testimony of said Inspector

P. J. Farrelly given in said proceedings and a part

of the record therein as follows

:
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(P. 6-7.)

*' Examining Inspector to Witness:

Q. What is your name and occupation ?

A. P. J. Farrelly, Immigrant Inspector.

Q. Do you recall taking a statement from the

Chinese alien Chan Shee, alias Chan Suey Gim
at this office on January 15, 1931? A. Yes.

Q. Is this the person (referring to the alien

present) who made this statement to you on

January 15, 1931, at this office "? A. Yes.

Attorney to Witness:

Q. Just where was that statement taken Mr.

Farrelly I

A. Here in San Francisco at this office.

Q. In what room?

A. Room 58 of the Appraisers Building.

Q. Who was present at that time?

A. The stenographer, the interpreter and the

alien.

Q. Anyone else ? A. No.

Q. Mr. Farrelly, was that before or after the

time that I, the attorney for the alien, had

spoken with you in connection with the bonding

of this alien pending her release?

A. It was after.

Q. You knew then at the time that the state-

ment was taken from this woman alien that

she had an attorney did you not? A. Yes.

Q. And you knew who her attorney was did

you not? A. Yes.

Q. You knew from a previous discussion
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with me that I was to represent her through-

out this proceeding? A. Yes, sir.

Q. Did you apprise the alien of her con-

stitutional rights at the time you sought and

asked for the statement? A. No, sir.

Q. Did you inform her that any statement

made by her would be used against her?

A. No, sir.

Q. At the time of the taking of this state-

ment you proposed to use the same did you

not? A. Yes, sir.

Q. And so knew at the time ? A. Yes, sir.

Q. I will ask you if it is not a fact that she

refused to make any statement?

A. Yes, she refused to be sworn.

Q. What did you mean then pursuant to a

question propounded of you by Inspector

Brown of her statement to you that her state-

ment was sworn?

A. I never said the statement was sworn.

Q. Then the statement was not sworn to

which I have referred and upon which the

Government relies in this matter for deporta-

tion? A. No.

Q. How many years have you been in this

branch of the Service? A. 20.

Q. And you have had volumes of experience

in Chinese deportation matters ?

A. Yes, sir."

That the action of said Immigration Department

was based upon prejudice and improper conduct

of the Immigration Department as is shown by the
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following evidence given by said Inspector P. J.

Farrelly at said hearing:

(P. 8.)

''Q. So as I now understand the reason of

the taking of the second statement was because

you had no faith of the ability of the first in-

terpreter used?

A. The reason the second statement was

taken was because this Chinese woman that is

charged with prostitution is worth $5,000.00,

and I knew that [7] where so much money

is involved the interpreter used would hardly

stand the pressure, more especially as he seemed

to be working in that house of prostitution at

the time the alien was arrested.

By Attorney: The alien submits the forego-

ing answer as typical and an example of the

unfairness, pressure, coercion, duress and terror

which was exercised by the examining inspec-

tor at the time of the taking of any statement

of any kind.

Q. How did you know this alien was worth

$5,000.00?

A. That is the common price for a woman
engaged in prostitution. That is the common
price.

Q. Did you ever see $5,000.00 or any other

sum paid for this alien?

A. No, I never did.

Q. Have you any information, whether by

hearsay or direct, to the effect that any con-

sideration was ever paid for this alien?
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A. Yes.

Q. Will you submit the proof at this time ?

A. What kind of proof do you want?

Q. Proof of the payment of any monetary

consideration for the body of this alien?

A. I will ask to be introduced and made part

of the record a sworn statement given at the

time this alien was taken into custody at Wal-

nut Grove."

No testimony was introduced by the Immigra-

tion Department in substantiation of the implica-

tions made by said Inspector in the last above

quoted testimony.

IX.

That at said hearing Mah Woo Jung was sworn

as a witness and testified in behalf of petitioner as

follows: That he is sixty-one years of age, resides

at Walnut Grove, California, and has lived there

from twelve to sixteen years; that he is the owner

of a restaurant; that he is acquainted with peti-

tioner; that he testified as follows regarding the

character and reputation of petitioner

:

(P. 28-9.)

''Q. Did you give her a job? A. Yes.

Q. When? A. Last year.

Q. And as a matter of fact don't you think

it was somewhere around January that she

started working for you a year ago ? A. Yes.

Q. What kind of work did you give her?

A. Waitress work.

Q. Where? A. In my restaurant.
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Q. How long did she work there?

A. About eleven months.

Q. Steady? A. Yes.

Q. What did you pay her?

A. Sixty dollars a month and board.

Q. Eoom or no room? A. No.

Q. Where did she live?

A. She lived in a house in back of my res-

taurant.

Q. What time did she come to work in the

morning? A. About eleven o'clock.

Q. How long did she work?

A. Until about eight P. M.

Q. Did she work all the time.

A. Yes." * * *

"Q. Did you ever hear of her having any im-

moral relations with any man? A. No.

Q. Do you personally believe that she would

do such a thing ? A. No. [8]

Q. Is she just as good a girl as you would

expect to have as a daughter?

A. Yes." * * *

"Q. You state positively to your own per-

sonal knowledge you know for certain this girl

is not a prostitute or never was one?

A. Yes.

Q. You have been aiding her to live by ad-

vancing her money and future pay and will be

willing to continue to do so until these proceed-

ings are terminated, and in the event is is suc-

cessfully terminated on the part of the alien

you will re-employ her? A. Yes.
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Q. Do you promise here and now to re-engage

and employ this woman if she is successful in

being permitted to remain in this country in

these proceedings'? A. Yes.

Q. Do you know of any reason why it should

be necessary for this woman to practice prosti-

tution? A. No."

That one Gwan Kee Owyang testified as a wit-

ness on behalf of petitioner stating that he was

thirty-one years of age, a resident of Walnut

Grove, California, engaged in the grocery busi-

ness and had been engaged in the grocery business

with his father at said time and place for five or

six years; that he is acquainted with petitioner

and testified as follows regarding her reputation

and character

:

(P. 31.)

"Q. Are you personally familiar or do you

personally know the reputation of Chan Shee

and have you been familiar with her reputa-

tion since she has lived there? A. Yes.

Q. What is her reputation as to morality,

honesty, integrity and industry? A. Good.

Q. Have you ever heard this girl spoken of

as a person of immoral or loose character ?

A. No.

Q. Do you believe she is one? A. No.

Q. Is he well liked in the community?

A. Yes.

Q. Is she so moral a girl in your opinion as

to be worthy of being your sister? A. Yes."
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That in addition thereto the affidavit of Louie

Doo Hing a copy of which is hereto attached,

marked Exhibit 4 and made a part of this peti-

tion was filed in said proceedings and introduced,

received in evidence, and made a part of the

record therein. That in addition thereto the affi-

davits of Mah Woo Chmig and Gum Kee Owyang,

who also testified orally, were introduced, received

in evidence and made a part of said record. That

in addition thereto the affidavit of Owyang Fie,

fifty-nine years of age, and who has resided for

forty years at Walnut Grove, California, and the

affidavit of Fong Show Gow, twenty-six years of

age, and who has resided for two years at Walnut

Grove, California, were introduced, received in

evidence and made a part of said record. That

said affidavits were in form similar to and in sub-

stance identical [9] with that of Louie Doo

Hing which is attached to this petition and marked

Exhibit 4.

X.

That your petitioner has in her exhibits hereto at-

tached set forth verbatim all the material portions

of the testimony taken before said Immigration

Department. That your petitioner has not filed

verbatim the total record 'because of a desire to

simplify and to shorten the work of the Court in

the instant case. That there was no material evi-

dence introduced that has not been set forth and

referred to herein either verbatim or in substance.

WHEREFORE, your petitioner prays that a writ

of habeas corpus issue herein directed to the said
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Commissioner John D. Nagle and commanding him
to hold the body of petitioner within the jurisdic-

tion of this court, and to present the body of said

petitioner before this Court at a time and place

to be specified in said order, together with the time

and cause of her detention so that the same may
be inquired into the end that the said petitioner

may be restored to her liberty and go hence with-

out day.

Dated at San Francisco, California, this 21st

day of July, 1931.

NAT BROWN,
Attorney for Petitioner,

Stockton, California.

United States of America,

State of California,

City and County of San Francisco,—ss.

Chan Shee, also known as Chan Suey Gim, being

first duly sworn, deposes and states as follows:

That she is the petitioner named in the foregoing

petition ; that the same has been read and explained

to her and she knows the contents thereof; that the

same is true of her own knowledge except as to

those matters which are therein stated on her in-

formation and belief, and as to those matters she

believes it to be true.

her

CHAN X SHEE, [10]

mark

Witnesses

:

NAT BROWN.
CLARA A. EPPERSON.
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Subscribed and sworn to before me this 21st day

of July, 1931.

[Seal] R. H. JONES,
Notary Public in and for the City and County of

San Francisco, State of California.

[Endorsed] : Filed Jul. 21, 1931, 1 :35 P. M. [11]

[Title of Court and Cause.]

ORDER TO SHOW CAUSE.

Good cause appearing therefor, and upon read-

ing the verified petition on file herein, it is hereby

ORDERED that John D. Nagle, Commissioner

of Immigration for the Port of San Francisco,

appear before this court on the 29th day of July,

1931, at the hour of ten o'clock A. M. of said day,

to show cause, if any he has, why a writ of habeas

corpus should not be issued herein as prayed for,

and that a copy of this order be served upon the

said Commissioner and a copy of the petition

and said order be served upon the United States

Attorney for this District, his representative

herein; it is further

ORDERED that the said John D. Nagle, Com-

missioner of Immigration as aforesaid, or who-

ever acting under the orders of said Commissioner

or the Secretary of Labor, shall have the custody

of Chan Shee, also known as Chan Suey Gim, or

the master of any steamer upon which she may
have been placed for deportation by said Commis-

sioner, are hereby ordered and -directed to retain
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the said Chan Shee, also known as Chan Suey

Gim within the custody of said Commissioner of

Immigration within the jurisdiction of this Court

until its further order herein; and it is further

ORDERED that petitioner be released from

custody on bail in the sum of $3,000.00 pending

hearing.

Dated the 21st day of July, 1931.

FRANK H. NORCROSS,
Judge of the Above-entitled Court.

[Endorsed]: Piled Jul. 21, 1931, 1:51 P. M.

[12]

District Court of the United States, Northern Dis-

trict of California, Southern Division.

At a stated term of the Southern Division of the

United States District Court for the North-

em District of California, held at the court-

room thereof, in the City and County of San

Francisco, on Monday, the 14th day of Sep-

tember, in the year of our Lord one thousand

nine hundred and thirty-onje. Present: the

Honorable FRANK H. KERRIGAN, Judge.

No. 20,680.

In the 'Matter of CHAN SHEE on Habeas Cor-

pus.

MINUTES OF COURT—SEPTEMBER 14, 1931

—ORDER CONTINUING HEARING.

This matter came on regularly for hearing. On
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motion of Wm. A. O'Brien, Esq., Asst. U. S. Atty.,

ordered Immigration Records filed as respond-

ent's exhibit. After hearing attorney for peti-

tioner, ORDERED that this matter be continued

to Sep. 28, 1931. [13]

At a stated term of the Southern Division of the

United States District Court for the North-

em District of California, held at the court-

room thereof, in the City and County of San

Francisco, on Tuesday, the 13th day of Octo-

ber, in the year of our Lord one thousand

nine hundred and thirty-one.

MINUTES OF COURT—OCTOBER 13, 1931—

ORDER DENYING AND DISMISSING
PETITION FOR WRIT OF HABEAS
CORPUS.

IT IS ORDERED that petition for writ of

habeas corpus, heretofore submitted herein, be

and the same is hereby denied and said petition

dismissed accordingly. [14]

[Title of Court and Cause.]

SUBSTITUTION OF ATTORNEY.

I hereby consent to the substitution of Joseph

P. Fallon, Esq., as attorney in the above-entitled

matter.

(Signed) NAT BROWN.
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I hereby consent to act as attorney for the de-

tained.

(Signed) JOSEPH P. FALLON.
Dated: October 22, 1931.

[Endorsed]: Filed Oct. 22, 1931, 10:28 A. M.

[15]

[Title of Court and Cause.]

NOTICE OP APPEAL.

To the Clerk of the Above-entitled Court, to JOHN
D. NAGLE, Commissioner of Immigration,

and to GEORGE J. HATFIELD, Esq.,

United States Attorney, His Attorney:

You, and each of you, will please take notice that

Chan Shee, the petitioner in the above-entitled mat-

ter, hereby appeals to the United States Circuit

Court of Appeals for the Ninth Circuit from the

order and judgment rendered, made and entered

herein October 13, 1931, denying the petition for a

writ of habeas corpus filed herein.

Dated this 26th day of October, 1931.

JOSEPH P. FALLON,
Attorney for Petitioner. [16]

[Title of Court and Cause.]

PETITION FOR APPEAL.

Comes now Chan Shee, the petitioner in the above-

entitled matter, through her attorney, Joseph P.

Fallon, Esq., and respectfully shows:
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That on the 13th day of October, 1931, the above-

entitled court made and entered its order denying

the petition for a writ of habeas corpus as prayed

for, on file herein, in which said order in the above-

entitled cause certain errors were made to the

prejudice of the appellant herein, all of which will

more fully appear from the assignment of errors

filed herewith.

WHEREFORE, the appellant prays that an ap-

peal may be granted in her behalf to the Circuit

Court of Appeals of the United States for the Ninth

Circuit thereof, for the correction of the errors as

complained of, and further, that a transcript of the

record, proceedings and papers in the above-entitled

cause, as shown by the praecipe, duly authenticated,

may be sent and transmitted to the said United

States Circuit Court of Appeals for the Ninth Cir-

cuit thereof, and further, that the said appellant be

held within the jurisdiction of this court during the

pendency of the [17] appeal herein, so that she

may be produced in execution of whatever judg-

ment may be finally entered herein; and appellant

prays further that she be released under bond in

the sum of Three Thousand ($3,000.00) Dollars,

pending the determination of the matter in the

United States Courts.

Dated: San Francisco, California, October 26th,

1931.

JOSEPH P. FALLON,
Attorney for Petitioner. [18]
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[Title of Court and Cause.]

ASSIGNMENT OF ERRORS.

Now comes the appellant, Chan Shee, through

her attorney, Joseph P. Fallon, Esq., and sets forth

the errors she claims the above-entitled court com-

mitted in denying her petition for a writ of habeas

corpus, as follows:

I.

That the court erred in not granting the writ of

habeas corpus and discharging the appellant, Chan

Shee, from the custody and control of John D.

Nagle, Commissioner of Immigration.

II.

That the court erred in not holding that it had

jurisdiction to issue the writ of habeas corpus as

prayed for in the petition on file herein.

III.

That the court erred in not holding that the alle-

gations set forth in the petition for a writ of habeas

corpus were sufficient in law to justify the granting

and issuing of a writ of habeas corpus. [19]

IV.

That the court erred in holding that the appellant

was accorded a full and fair hearing before the

immigration authorities.

V.

That the court erred in not holding that the appel-
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lant was not accorded a full and fair hearing before

the immigration authorities.

VI.

That the court erred in not holding that the find-

ings of the immigration authorities were unreason-

able, bear no relation to the facts, and are not sup-

ported by the facts.

VII.

That the court erred in not holding that the al-

leged statements of the alien were not given imder

oath, were the result of entrapment, and given under

circumstances tending in no way to produce the

truth.

VIII.

That the court erred in not holding that the alien

was compelled to testify against herself, contrary

to the law.

IX.

That the court erred in not holding that the minor

and immaterial discrepancies that were developed

between the two alleged statements of the alien are

not such as to warrant deportation.

X.

That the court erred in not holding that the ad-

mission in evidence of the ex parte statements of

the alien, without her having been informed of her

rights, rendered the hearing unfair.

XL
That the court erred in not holding that there



vs. John D. Nagle. 25

was no corroboration of the alien's unsworn state-

ments. [20]

XII.

That the court erred in not holding that the taking

of the statement of the alien without informing her

of her rights was unfair and contrary to law.

XIII.

That the court erred in not holding that the taking

of the statement of the alien, after she had employed
counsel and had notice thereof, without informing

counsel and offering him an opportunity to be

present, was unfair and contrary to law.

XIV.
That the court erred in holding that the alleged

statements of the alien proved that she had been
guilty of prostitution.

XV.
That the court erred in not holding that the alien

was and is ordered deported without due process

of law, or proof of any kind or character proving
or tending to prove the alleged charge made against

her.

WHEREFORE, appellant prays that the said

order and judgment of the United States District

Court for the Northern District of California, made,
given and entered herein in the office of the Clerk
of said Court on the 13th day of October, 1931,

denying the petition for a writ of habeas corpus,

be reversed and that she be restored to her liberty

and go hence without day.

JOSEPH P. FALLON,
Attorney for Appellant.
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[Endorsed] : Received copies of the within notice

of appeal, petition for appeal, and assignment of

errors, this 27th day of October, 1931.

GEO. J. HATFIELD,
United States Attorney,

Attorney for Appellee.

Filed Oct. 27, 1931, 3:00 P. M. [21]

[Title of Court and Cause.]

ORDER ALLOWING APPEAL.

It appearing to the above-entitled court that

Chan Shee, the petitioner herein, has this day filed

and presented to the above court her petition pray-

ing for an order of this court allowing an appeal

to the United States Circuit Court of Appeals for

the Ninth Circuit, from the judgment and order

of this court denying a writ of habeas corpus herein

and dismissing her petition for said writ, and good

cause appearing therefor,

—

IT IS HEREBY ORDERED that an appeal be

and the same is hereby allowed as prayed for herein

;

and

IT IS HEREBY FURTHER ORDERED that

the Clerk of the above-entitled court make and pre-

pare a transcript of all the papers, proceedings and

records in the above-entitled matter and transmit

the same to the United States Circuit Court of

Appeals for the Ninth Circuit within the time

allowed by law; and
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IT IS FURTHER ORDERED that the execu-

tion of the warrant of deportation of said Chan
Shee be and the same is hereby stayed pending this

appeal, and that the said Chan Shee be not removed

from the jurisdiction of this court pending this

appeal ; and [22]

IT IS FURTHER ORDERED that the said

Chan Shee be released on bond in the siun of Three

Thousand ($3,000.00) Dollars, pending the determi-

nation of this matter in the United States courts.

Dated: San Francisco, California, October 27th,

1931.

FRANK H. KERRIGAN,
United States District Judge.

[Endorsed] : Received copy of the within order

allowing appeal this 27th day of October, 1931.

GEO. J. HATFIELD,
United States Attorney.

Filed Oct. 27, 1931, 3:00 P. M. [23]

[Title of Court and Cause.]

ORDER TRANSMITTING ORIGINAL EX-
HIBITS.

It appearing to the Court that the immigration

records appertaining to the arrest of Chan Shee,

alias Chan Suey Gin, the detained herein, were

introduced in evidence before and considered by

the lower court in reaching its determination herein,

and it appearing that said records are a necessary
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and proper exhibit for the determination of said

case upon appeal to the Circuit Court of Appeals,

—

IT IS NOW THEREFORE ORDERED, upon

motion of Joseph P. Fallon, Esq., Attorney for the

detained herein, that the said immigration records

may be withdrawn from the office of the Clerk of

this court, and filed by the Clerk of this court in

the office of the Clerk of the United States Circuit

Court of Appeals in and for the Ninth Judicial

District, said withdrawal to be made at the time

the record on appeal is certified to by the Clerk of

this court.

Dated: San Francisco, California, October 27th,

1931.

FRANK H. KERRIGAN,
United States District Judge. [24]

[Endorsed] : Received copy of the within order

transmitting original exhibits this 27th day of

October, 1931.

GEO. J. HATFIELD,
U. S. Attorney.

Filed Oct. 27, 1931, 3:00 P. M. [25]

[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT OF RECORD.

To the Clerk of the Above-entitled Court

:

Sir : Please issue for transcript on appeal the fol-

lowing papers, to wit:

1. Petition for writ of habeas corpus.
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2. Order to show cause.

3. Respondent's points and authorities.

4. Order immigration records filed and matter

submitted (Respondent's Exhibits ''A" and
''B").

5. Minute order denying writ of habeas corpus.

6. Notice of appeal.

7. Petition for appeal.

8. Assignment of errors.

9. Order allowing appeal.

10. Order transmitting original exhibits.

11. Citation on appeal.

12. Substitution of attorney.

13. Praecipe.

14. Clerk's certificate.

JOSEPH P. FALLON,
Attorney for Appellant.

[Endorsed] : Filed Oct. 27, 1931, 3:00 P. M. [26]

[Title of Court.]

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD
ON APPEAL.

I, Walter B. Maling, Clerk of the United States

District Court, for the Northern District of Cali-

fornia, do hereby certify that the foregoing 26
pages, numbered from 1 to 26, inclusive, contain a
full, true, and correct transcript of the records and
proceedings in the Matter of Chan Shee, also known
as Chan Suey Gim, on Habeas Corpus, No. 20,-
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680-K., as the same now remain on file and of rec-

ord in my office.

I further certify that the cost of preparing and

certifying the foregoing transcript of record on

appeal is the sum of ten dollars and sixty cents

($10.60) and that the said amount has been paid

to me by the attorney for the appellant herein.

IN WITNESS WHEEEOF, I have hereunto set

my hand and af&xed the seal of said District Court,

this 28th day of December, A. D. 1931.

[Seal] WALTEE B. MALING,
Clerk.

By C. M. Taylor,

Deputy Clerk. [27]

CITATION ON APPEAL.

United States of America,—ss.

The President of the United States of America, to

JOHN D. NAGLE, Commissioner of Immigra-

tion for the port of San Francisco, and

GEOEGE J. HATFIELD, United States At-

torney' for the Northern District of California,

His Attorney Herein, GEFETING:
You are hereby cited and admonished to be and

appear at a United States Circuit Court of Appeals

for the Ninth Circuit, to be holden at the City of

San Francisco, in the State of California, within

thirty days from the date hereof, pursuant to an

order allowing an appeal, of record in the Clerk's

office of the United States District Court for the
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Northern District of California, Southern Division,

wherein Chan Shee, alias Chan Suey Gin, is appel-

lant and you are appellee, to show cause, if any

there be, why the decree or judgment rendered

against the said appellant, as in the said order

allowing appeal mentioned, should not be corrected,

and why speedy justice should not be done to the

parties in that behalf.

WITNESS, the Honorable FEANK H. KERRI-
GAN, United States District Judge for the North-

ern District of California, this 27th day of October,

A. D. 1931.

FRANK H. KERRIGAN,
United States District Judge.

Received copy of citation this 27th day of October,

1931.

GEO. J. HATFIELD,
U. S. Attorney.

[Endorsed] : Filed Oct. 27, 1931, 3 :00 P. M. [28]

[Endorsed]: No. 6710. United States Circuit

Court of Appeals for the Ninth Circuit. Chan Shee,

alias Chan Suey Gin, Appellant, vs. John D. Nagle,

Commissioner of Immigration for the Port of San

Francisco, Appellee. Transcript of Record. Upon
Appeal from the United States District Court for

the Northern District of California, Southern Divi-

sion.

Filed December 30, 1931.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit.
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NAMES AND ADDRESSES OF ATTORNEYS
OF RECORD.

H. L. FAULKNER, Juneau, Alaska,

Attorney for Appellant.

HELLENTHAL & HELLENTHAL, Juneau,

Alaska,

Attorneys for Appellee.

In the District Court for the District of Alaska,

Division Number One, at Juneau.

3193-A.

FRANK FREMMING,
Plaintiff,

vs.

SOUTHEASTERN ALASKA MINING CORPO-
RATION,

Defendant.

COMPLAINT.

Comes now the plaintiff and complaining of the

defendant for cause of action alleges

:

I.

That the defendant, the Southeastern Alaska

Mining Corporation is a corporation, duly organ-

ized and existing, authorized and doing business in

the Territory of Alaska, mth headquarters at Ju-

neau, Alaska.
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II.

That prior to October 26th, 1929, the plaintiff and

defendant agreed that the plaintiff should work for

the defendant on its mining property described in

the lien herein set forth, at the sum of one hundred

twenty-five dollars ($125.00) per month; that on the

26th day of October, 1929, pursuant to said agree-

ment, the plaintiff began work for the defend-

ant on said agreement and continued to render

services for the defendant, pursuant to said agree-

ment, until March 9, 1931, sixteen and one-half

months (16^2)? for which there became due the

plaintiff from the defendant the sum of two thou-

sand sixty-two dollars and fifty cents ($2,062.50)

That the work done by the plaintiff was necessary

to preserve the property, consisting of mining ma-

chinery of the defendant which machinery and work

was necessary or convenient to the development,

operation, or working of the mine herein referred

to. [1*]

That during the course of time that the plaintiff

was employed by the defendant, the defendant paid

him the sum of seven hundred ninety-two dollars

and thirty cents ($792.30) ; that there is now due

the plaintiff from the defendant, for services,

earned the sum of one thousand two hundred sev-

enty dollars and twenty cents ($1,270.20), which

sum is wholly unpaid; that thereafter and prior to

the ninth day of May, the plaintiff duly and regu-

larly made and filed at the office of the Recorder at

*Page-number appearing at the foot of page of original certified
Transcript of Record.
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Juneau, Alaska, a notice of laborer's lien a copy of

which is in words and figures as follows, to wit

:

NOTICE OF LABORER'S LIEN.

United States of America,

Territory of Alaska,

Juneau Precinct,—ss.

FRANK FREMMING,
Claimant,

against the

SOUTHEASTERN ALASKA MINING COM-
PANY,

Defendant.

Notice is hereby given that FRANK FREM-
MING claimant, claims a lien upon the group of

mining claims generally known as the Jualin prop-

erty consisting of the following:

Banshee, survey 261 ; Undine, survey 264

;

Minerva, survey 266; Cover, survey 265; Falls,

survey 880, and Diana, survey 880 lode claims

and the Undine et al. millsite, survey 762;

as well as all improvements situate on said property,

which said property is situate at or near Jualin,

in the Juneau Recording Precinct, Territory of

Alaska, for labor performed in acting as a watch-

man from October 26, 1929, to March 9th, 1931, for

which it was agreed by the agent of the Southeast-

ern Alaska Mining Company he should receive the

sirni of one hundred twenty-five dollars ($125.00) a

month, which for the time above stated, sixteen and

one-half months (I6I/2), amounts to two thousand
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sixty-two dollars and fifty cents ($2,062.50). That

he has received the following cash and supplies

from the said Southeastern Alaska Mining Com-

pany on Account: [2]

October 26, 1929, Supplies $12.30

October 26, 1929, Supplies from

B. M. Behrends Company 180.00

May 12, 1930, Cash from com-

pany 150.00

May 19, 1930, Cash from company 50.00

September 10, 1930, Cash from

company 400 . 00

making a total received $792 . 30

And a balance due $1270.20

That the name of the owner or reputed owner of

said property is the Southeastern Alaska Mining

Company, and that the Southeastern Alaska Min-

ing Company is the owner or reputed owner of the
j

mine or mining ground on which the said Southeast-

ern Alaska Mining Company by H. L. Faulkner, its

agent, employed claimant to act as watchman and

caretaker of, at the sum of one hundred twenty-five

dollars ($125.00) per month. That said contract

has been faithfully performed and fully complied

with on the part of the claimant, who performed

labor thereunder, as aforesaid, for a period of six-

teen and one-half months (I6I/2). That said labor

was performed between the twenty-sixth day of Oc-

tober, 1929, and the ninth day of March, 1931.

That ninety (90) days have not elapsed since that

time. That the amount of claimant's demand for

i
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said services is two thousand sixty-two dollars and

fifty cents ($2,062.50). That no part thereof has

been paid except the seven hundred ninety-two dol-

lars and thirty cents ($792.30), above mentioned

and there is now due and remaining unpaid thereon,

after deducting all just claims and offsets, the sum

of one thousand two hundred seventy dollars and

twenty cents ($1,270.20), in which amount he claims

a lien upon said property.

FRANK FREMMING,
Claimant.

United States of America,

Territory of Alaska,

Juneau Precinct,—ss.

Frank Fremming, being first duly sworn, on oath

deposes and says : That I am the claimant named in

the foregoing claim; that I have heard the same

read, know the contents thereof and believe the

same to be true.

FRANK FREMMING.

Subscribed and sworn to before me this 8th day

of May, 1931.

[Seal] SIMON HELLENTHAL,
Notary Public for Alaska.

My comm. expires 1/22/34. [3]

IV.

That the reasonable fee for preparing said notice

is five dollars ($5.00), and the plaintiff paid two dol-

lars and ten cents ($2.10) for filing and recording

said notice.
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V.

That three hundred dollars ($300) is a reasonable

attorney's fee for bringing and prosecuting this

cause of action.

WHEREFORE the plaintiff prays a judgment

against the defendant in the sum of one thousand

two hundred seventy dollars and twenty cents ($1,-

270.20), together with interest thereon at eight per

cent (S%) from March 9, 1931; five dollars ($5.00)

for preparing the lien; and two dollars and ten

cents ($2.10) recording fee ; and three hundred dol-

lars ($300.00) attorney's fee; and costs and dis-

bursements; and that the lien be foreclosed on the

property described in said lien and that the prop-

erty be ordered sold to satisfy the plaintiff's claim,

including the amount due plaintiff, costs, and attor-

ney's fee.

HELLENTHAL & HELLENTHAL,
Attorneys for Plaintiff.

United States of America,

Territory of Alaska,—ss.

Frank Fremming, being first duly sworn, on oath

deposes and says: That he is the plaintiff in the

foregoing action, that he has heard said complaint

read, and knows the contents thereof and that the

same is true.

FRANK FREMMING.
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Subscribed and sworn to before me this 14th day

of July, 1931.

[Seal] SIMON HELLENTHAL,
Notary Public for Alaska.

My comm. expires 1/22/34.

Filed Jul. 14, 1931. [4]

[Title of Court and Cause.]

ANSWER.

Comes now the defendant and, in answer to the

complaint of plaintiff on file herein, admits, denies

and alleges as follows

:

I.

Defendant admits the allegations contained in

Par. I.

II.

Defendant denies the allegations contained in

Par. II.

III.

Referring to the allegations contained in Par. Ill,

the defendant admits that it paid plaintiff the sum
of $792.30, and denies that there is any further sum
due the plaintiff from defendant; and denies each

and every other allegation contained in said para-

graph.

IV.

Defendant denies the allegations contained in

Par. IV.
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V.

Defendant denies the allegations contained in

Par. V.

As a further and affirmative answer and defense

to plaintiff's complaint, defendant alleges as fol-

lows: [5]

I.

That the defendant is the owner of the lode min-

ing claims and millsite and property mentioned and

described in plaintiff's complaint.

II.

That plaintiff owns certain lode mining claims ad-

joining the lode mining claims and property of de-

fendant described in said complaint, upon which

said mining claims plaintiff has been engaged in

mining and development work during a portion of

each year for the past twenty years or more.

III.

That on October 26, 1929, plaintiff, who was de-

sirous of doing some further work and development

on his said mining claims, agreed with defendant

that while employed on his own claims he would oc-

casionally visit the claims and property of the de-

fendant, and it was agreed that in return therefor

the defendant should furnish the plaintiff with the

necessary supplies and maintenance to support and

maintain him while working on his own property

and mining claims.

IV.

That pursuant to said agreement plaintiff pro-
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ceeded to his said mining claims and remained there

most of the time from October 26, 1929, to about

March 9, 1931, and during said period the defend-

ant furnished plaintiff with supplies and cash for

the purchase of supplies, in the sum of $792.30, and

that defendant is not indebted to plaintiff in any

further sum, and owes defendant nothing at this

time.

WHEREFORE, defendant prays that this ac-

tion be dismissed and that it recover from the plain-

tiff its costs and disbursements herein.

H. L. FAULKNER,
Attorney for Defendant. [6]

United States of America,

Territory of Alaska,—ss.

I, H. L. Faulkner, being first duly sworn, depose

and say:

That I am agent and attorney of the Southeastern

Alaska Mining Company, the defendant herein,

which company is a domestic corporation, and that

I am the only agent of said corporation within the

Territory of Alaska; that I have knowledge of all

the facts alleged in the foregoing answer and that I

have read the same and know its contents, and that

the facts stated therein are true and correct as I

verily believe.

H. L. FAULKNER.

Subscribed and sworn to before me this 12th day

of August, 1931.

[Seal] LORENE AHLERS,
Notary Public for Alaska.

My commission expires Aug. 2, 1934.
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Copy received August 12, 1931.

HELLENTHAL & HELLENTHAL,

Filed Aug. 12, 1931. [7]

[Title of Court and Cause.]

FINDINGS OF FACT AND CONCLUSIONS
OF LAW.

This matter having come on for trial upon the

pleadings herein, the 18th day of August, 1931, the

plaintiff being represented by Hellenthal & Hellen-

thal, and the defendant by H. L. Faulkner, and the

parties having introduced all their evidence, and

having rested, and the parties having filed their

memoranda of authorities, and the Court having

given his oral decision the 10th day of September,

1931, and the Court being fully advised finds

:

I.

That the defendant. Southeastern Alaska Mining

Corporation, is a corporation duly organized and

existing, authorized to do, and doing business in the

Territory of Alaska, with headquarters at Juneau,

Alaska.

IL

That prior to October 26, 1929, the plaintiff and

defendant agreed that the plaintiff should work for

the defendant on its mining property, described in

the lien attached hereto, except the Falls and Diana

lode claims, and that the plaintiff should receive

the sum of $125.00 per month ; that on the 26th day
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of October, 1929, pursuant to said agreement, the

plaintiff began work for the defendant and con-

tinued to render service for the defendant, under

said agreement, until March 9, 1931, sixteen and one-

half (16^) months for which there became due the

plaintiff from the defendant the sum of $2,062.50;

that the work done by the [8] plaintiff was neces-

sary to preserve the property consisting of mining

machinery of the defendant, which machinery and

work was necessary or convenient to the develop-

ment, operation or mining of the mine hereinbefore

referred to.

III.

That no actual mining, development work, nor

assessment work was done or carried on upon said

mining claims of mill site, or either of them, during

the period mentioned and set forth in plaintiff's lien

and that no such work has been carried on nor done

upon either of said claims or said mill site for more

than seven years last past.

IV.

That the plaintiff has been paid the sum of

$792.30, and the sum of $1,270.20 is now due plain-

tiff on account of said work and labor and is wholly

unpaid; that thereafter and on the 11th day of

May, 1931, the plaintiff duly and regularly made
and filed in the office of the recorder at Juneau,

Alaska, a notice of Laborer's Lien, a true copy of

which is attached hereto and made a part hereof.

V.

That a reasonable fee for preparing a notice of
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lien is $5.00; and that the plaintiff has paid $2.10

for filing and recording said notice of lien.

VI.

That $300.00 is a reasonable attorney's fee for

bringing and prosecuting this cause of action.

VII.

That interest on $1,270.20 at 8% per annum, from

March 9, 1931, to date, is $50.80. [9]

And from the foregoing, the Court concludes that

the plaintiff is entitled to a decree against the de-

fendant in the sum of $1,328.10, together with

$300.00 attorney's fee and costs, and is entitled to

have a decree foreclosing his lien against the prop-

erty therein described except the said Falls and

Diana lode claims ordering the sale of said property

to recover the amount of the judgment above men-

tioned. To all of which the defendant excepts and

an exception is allowed the defendant.

Dated this 22d day of October, 1931.

JUSTIN W. HARDING,
District Judge.

Copy received this 22d day of October, 1931.

HELLENTHAL & HELLENTHAL,
Attorney for Defendant

Filed Oct. 22, 1931. [10]
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NOTICE OF LABORER'S LIEN.

United States of America,

Territory of Alaska,

Juneau Precinct,—ss.

FRANK FREMMING,
Claimant,

against the

SOUTHEASTERN ALASKA MINING COR-
PORATION,

Defendant.

Notice is hereby given that FRANK FREM-
MING, claimant, claims a lien upon the group of

mining claims generally known as the Jualin prop-

erty consisting of the following:

Banshee, survey 261; Undine, survey 264;

Minerva, survey 266; Cover, survey 265;

Falls, survey 880; and Diana, survey 880

lode claims and the Undine et al millsite, sur-

vey 762;

as well as all improvements situate on said prop-

erty, which said property is situate at or near

Jualin, in the Juneau Recording Precinct, Terri-

tory of Alaska, for labor performed in acting as

a watchman from October 26, 1929, to March 9th,

1931, for which it was agreed by the agent of the

Southeastern Alaska Mining Company he should

receive the sum of one hundred twenty-five dol-

lars ($125.00) a month, which for the time above

stated, sixteen and one-half months (16%) months,
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amounts to two thousand sixty-two dollars and

fifty cents ($2,062.50). That he has received the

following cash and supplies from the said South-

eastern Alaska Mining Company on account:

October 26, 1929, Supplies $ 12.30

October 26, 1929, Supplies from

B. M. Behrends Company . . . 180.00

May 12, 1930, Cash from Com-

pany 150.00

May 19, 1930, Cash from Com-

pany 50.00

September 10, 1930, Cash from

Company 400.00

Making a total received $792.30

And a balance due 11270.20

[11]

That the name of the owner or reputed owner of

said property is the Southeastern Alaska Mining

Corporation, and that the Southeastern Alaska Min-

ing Corporation is the owner or reputed owner

of the mine or mining ground on which the said

Southeastern Alaska Mining Corporation, by H.

L. Faulkner, its agent, employed claimant to act

as watchman and caretaker of, at the sum of one

hundred twenty-five dollars ($125.00) per month.

That said contract has been faithfully performed

and fully complied with on the part of the claim-

ant, who performed labor thereunder, as afore-

said, for a period of sixteen and one-half months

(16%)- That said labor was performed between

the twenty-sixth day of October, 1929 and the
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ninth day of March, 1931. That ninety (90) days

have not elapsed since that time. That the amount

of claimant's demand for said services is two

thousand sixty-two dollars and fifty cents ($2,-

062.50). That no part thereof has been paid ex-

cept the seven hundred ninety-two dollars and

thirty cents ($792.30), above mentioned, and there

is now due and remaining unpaid thereon, after

deducting all just claims and offsets, the sum of

one thousand two hundred seventy dollars and

twenty cents ($1,270.20), in which amount he

claims a lien upon said property.

FRANK FREMMING,
Claimant.

United States of America,

Territory of Alaska,

Juneau Precinct,—ss.

Frank Fremming, being first duly sworn, on

oath deposes and says: That I am the claimant

named in the foregoing claim; that I have heard

the same read, know the contents thereof and be-

lieve the same to be true.

FRANK FREMMING.

Subscribed and sworn to before me this 8th

day of May, 1931.

[Seal] SIMON HELLENTHAL,
Notary Public for Alaska.

My comm. expires 1/22/34. [12]
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In the District Court for the Territory of Alaska,

Division Number One, at Juneau.

No. 3193-A.

FRANK FREMMING,
Plaintiff,

vs.

SOUTHEASTERN ALASKA MINING COR-
PORATION,

Defendant.

DECREE.

This matter having come on for hearing and the

court having duly and regularly made its find-

ings of fact and conclusion of law which are hereby

referred to and made a part hereof, and the court

being fully advised, it is ordered, adjudged and

decreed that the plaintiff, Frank Fremming, have

a decree against the defendant, the Southeastern

Alaska Mining Corporation, in the sum of $1,-

328.10, together with $300.00 attorney's fee, and

his costs and disbursements herein incurred; and

that the lien set forth in the complaint be fore-

closed; except as to the Falls and Diana lode

claims. That the group of mining claims therein

described which are generally known as the Jualin

property, consisting of the following patented min-

ing claims and millsite

:

Banshee, survey 261; Undine, survey 264;

Minerva, survey 266; Cover, survey 265; lode

claims and the Undine et al. millsite, survey

762;



vs. Jack Zavodsky. 17

as well as all improvements situate on said prop-

erty, be sold, as provided by law, and that the

plaintiff realize therefrom, the amount of this

judgment, which said property is situate on or

near Jualin, in the Juneau Recording Precinct,

Territory of Alaska.

Dated this 22d day of October, 1931.

JUSTIN W. HAEDING,
District Judge.

Filed Oct. 22, 1931.

Entered Court Journal No. 7, page 94. [13]

Copy.

Frank Fremming employed at Jualin by

Southeastern Alaska Mining Corpora-

tion from October 26, 1929, to March

9, 1931.

161/2 months at $125.00 per month $2062.50

Received cash and supplies as follows

:

Oct. 26, 1929, Remainder of

Stevens supplies $12.30

Oct. 26, 1921, Supplies from B. M.

Behrends Co 180.00

May 12, 1930, Cash from Com-

pany 150.00

May 19, 1930, Cash from Com-

pany 50.00

Sep. 10, 1930, Cash from Com-

pany 400.00

Total $792.20

Balance $1270.20
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For value received, I hereby assign the foregoing

amount due me and the judgment or decree rendered

thereon, and all monies due me from the B. M.

Behrends bank to Jack Zavodsky, and respect-

fully request that he pay the expenses of my last

illness and any expense that may be incurred in

connection with my decease, out of the amount

realized out of the foregoing; and that thereafter

he pay Myrtle M. Fremming of 4215 Longfellow

Avenue, Minneapolis, Minnesota, the amount due

her on a note dated December 24, 1927, for Four

Hundred Eight Dollars ($408.00) together with

interest thereon; and if there is a balance left,

that he pay said balance to Myrtle M. Fremming.

Executed in duplicate this 29th day of Septem-

ber, A. D. 1931.

[Seal] FRANK FREMMING.

Witnesses

:

Mrs. EDITH FREDRICKSON.
S. HELLENTHAL.

Filed Dec. 2, 1931. [14]

[Title of Court and Cause.]

ORDER FOR SUBSTITUTION OF PARTY
PLAINTIFF.

This matter coming on to be heard on December

2, 1931, upon defendant's petition for leave to

appeal, and S. Hellenthal, who appeared for the

plaintiff upon the trial of this cause, appearing in

open court, and H. L. Faulkner, appearing as
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attorney for defendant, and the said S. Hellenthal

having suggested to the court that the plaintiff,

Frank Fremming, is now dead, and that before

the date of his death he assigned the judgment and

decree herein and all his rights thereunder to

Jack Zavodsky, and it having been stipulated in

open court that the name of Jack Zavodsky be

substituted for that of Frank Fremming, plain-

tiff,—

IT IS HEREBY ORDERED that the name of

Jack Zavodsky be substituted in the place of

Frank Fremming, plaintiff, and that in all subse-

quent proceedings, including the petition for leave

to appeal, the name of Jack Zavodsky appear as

plaintiff and that the title of the cause be and the

same is hereby changed to read as follows: '^Jack

Zavodsky, Plaintiff, vs. Southeastern Alaska Min-

ing Corporation, a Corporation, Defendant."

Done in open court this 3d day of December,

1931.

JUSTIN W. HARDING,
Judge.

Filed Dec. 3, 1931.

Entered Court Journal No. 7, page 153. [15]

[Title of Court and Cause.]

ASSIGNMENT OF ERRORS.

Southeastern Alaska Mining Corporation, a cor-

poration, defendant in the above-entitled cause,

assig-ns the following errors made by the trial court
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in the rendition and entry of judgment and decree

herein, upon which the said defendant and appel-

kmt will rely in the United States Circuit Court of

Appeals for the Ninth Circuit, for a reversal of

said judgment and decree:

I.

The Court erred in entering herein the follow-

ing conclusion of law, based upon the evidence and

findings of fact herein, to wit:

"and from the foregoing the court concludes

that the plaintiff is entitled to a decree

against the defendant, in the sum of $1328.10

together with $300.00 attorney's fees and costs

and is entitled to have a decree foreclosing

his lien against the property therein de-

scribed, except the said Falls and Diana lode

claims ordering the sale of said property to

recover the amount of the judgment above

mentioned to all of which the defendant ex-

cepts and an exception is allowed the defend-

ant.

Dated this 22 day of October, 1931.

JUSTIN W. HARDING,
District Judge."

II.

The Court erred in making and entering herein

the judgment and decree in favor of plaintiff, in

which said decree the lien and pretended lien of

plaintiff on defendant's mining claims is [16]

foreclosed, and said claims ordered to be sold.

WHEREFORE, the defendant prays that on

account of the errors hereinbefore mentioned, and
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others manifestly of record herein, the judgment

and decree in this cause be reversed, and the cause

remanded with instructions to enter judgment in

favor of the defendant.

H. L. FAULKNER,
Attorney for Defendant.

Copy received the 3 day of December, 1931.

HELLENTHAL & HELLENTHAL,
Attorneys for Plaintiff.

Filed Dec. 3, 1931. [17]

[Title of Court and Cause.]

STATEMENT OF FACTS.

BE IT REMEMBERED, that on the 18th day of

October, 1931, at the hour of 2 o'clock P. M., the

above-entitled cause, which was at that time en-

titled Frank Fremming, Plaintiff, vs. Southeastern

Alaska Mining Corporation, a Corporation, Defend-

ant, came on for trial and hearing in the above-en-

titled court without a jury before the Honorable

JUSTIN W. HARDING, District Judge; the

plaintiff appearing by his attorneys, Hellenthal &

Hellenthal, and the defendant by its attorney, H. L.

Faulkner.

Both sides being ready for trial, the following

occurred

:

The plaintiff to sustain the issues, offered the

following sworn testimony

:
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TESTIMONY OF FRANK FREMMING, FOR
PLAINTIFF.

FRANK FREMMINO testifies:

That he is the plaintiff in this cause and the per-

son who filed the lien in this matter; that he was

employed by H. L. Faulkner, acting for the defend-

ant, to look after the Jualin property, that he had

work to do on his own claims near the Jualin claims

and that he was employed to go over the Jualin

ground once every two days to see that things were

all right; that he was to be paid $125.00 a month

and that he was permitted to work on his ow^n

ground; that he went up to Jualin as agreed; that

he cut a mile and a quarter of roadway, cutting out

some alders, because the roadway was dangerous

for a human being to [18] go over; that he fixed

it up with planking so as to make a walkable trail

of the roadway; that he planed down two doors

so that they could be closed. The first winter he

went over the ground to see that there wasn't too

much weight of snow on the buildings although

Mr. Faulkner didn't tell him anything about the

snow, but this was understood. If he had not gone

up there at the time he did the big house might have

been down, so he shovelled snow from that. The

other buildings didn't need it. The last winter

there wasn't any snow to break down anything but

he went over the ground just the same.

That on this property there is a big Ingersoll-

Rand compressor, a good machine, double cylinder;

4 big Diesel engines there he thought; there is not



vs. Jack Tiavodsky. 23

(Testimony of Prank Prenuning.)

complete mining machinery to mine with, it has

all been pillaged. Some fellows evidently did away

with that. That there is a $1500.00 machine sharp-

ener; that there is nothing there of any real value

that you could take out in less than two days; that

there is some copper wire there but the price of

copper is not high enough so that they would want

to steal it now. The machinery mentioned is

situate on the claims upon which the lien is filed,

which are generally known as the "Jualin prop-

erty." Some of the roadway mentioned leads to

the claims and some of it runs over his ground.

The machinery mentioned would be valuable to the

company in case they wanted to mine again. The

fixing of the road would not be valuable in case they

wanted to mine against except for immediate use.

He fixed it because he didn't want any one to fall

through and break his leg ; in that case it would be

immediately valuable to those people—not to the

property in general—^but to those people that would

operate the property, but the whole thing would

have to be torn out and put in new. The repairs he

made were only temporary. [19]

Mr. Faulkner gave him a statement showing the

time he worked there, which statement is in words

and figures as follows

:

Frank Fremming employed at Jualin by South-

eastern Alaska Mining Company from Oct. 26,

1929 to March 9, 1931.

161/2 months at $125.00 per month $2062.50
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(Testimony of H. L. Faulkner.)

Received cash and supplies as follows

:

Oct. 26, 1929, Remainder of

Stevens supplies $ 12 . 30

Oct. 26, 1929, Supplies from B.

M. Behrends Co 180.00

May 12, 1930, Cash from Com-

pany 150.00

May 19, 1930, Cash from Com-

pany 50.00

Sep. 10, 1930, Cash from Com-

pany 400.00

Total 792.30

Balance $1270.20

This statement correctly represents the time he

worked and the payments received.

THAT THEREUPON the defendant offered the

following sworn testimony

:

TESTIMONY OF H. L. FAULKNER, FOR DE-
FENDANT.

H. L. FAULKNER, a witness for defendant,

testifies

:

That Frank Fremming, the plaintiff, owns a

group of lode mining claims near the claims of

the defendant mentioned in the complaint.

That in October, 1929, the plaintiff was preparing

to do some development work on his own property.

That I engaged him to go to the Jualin property
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(Testimony of H. L. Faulkner.)

near his own once every two days to look at the

buildings and see that nothing was disturbed; that

the Jualin claims, belonging to the defendant, have

some buildings and machinery situated on them.

That no mining work of any kind, development

work, nor assessment work has been done on these

lode claims or mill site for more than seven years

;

that Fremming's services were to be those of a

watchman only and that he was there from about

October 26, 1921, until March 9, 1931, during all of

which time he was employed on his own claims, and

occasionally visited the claims and property of the

defendant; that he agreed not to file a lien on the

claims [20] or mill site of the defendant, nor to

sue the defendant for any amount due him, pro-

vided he was furnished supplies and food during

the period mentioned; that supplies and food were

furnished him, amounting to $792.30.

That it was agreed that his wages should be fixed

at the sum of $125.00 per month, payable when the

company got the funds.

That Fremming left the property on March 9,

1931, and that his lien was filed in the Recorder's

Office at Juneau on May 9, 1931, at 11:15 A. M.

which lien was introduced in evidence and is set

forth in the findings.

THEREUPON the case was closed and the mat-

ter taken under advisement by the Court.
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CERTIFICATE OF JUDGE TO STATEMENT
OF EVIDENCE.

United States of America,

Territory of Alaska,—ss.

I, Justin W. Harding, Judge of the District

Court for the District of Alaska, First Division,

Territory of Alaska, hereby certify that the fore-

going statement of evidence and proceeding had is

a full statement of the evidence and the proceedings

had in the above-entitled cause, except the lien

statement referred to, and further certify that the

original statement herein was filed with the court

on the 4th day of December, 1931.

Allowed this 4th day of December, 1931, in dupli-

cate, one of said duplicate originals to be forwarded

to the Circuit Court of Appeals for the Ninth

Circuit.

JUSTIN W. HARDING,
District Judge.

O. K.—HELLENTHAL & HELLENTHAL,
Attorney for Plaintiff.

Filed Dec. 4, 1931. [21]

[Title of Court and Cause.]

APPEAL.

The President of the United States to the Honor-

able JUSTIN W. HARDING, Judge of the

District Court of the District of Alaska, Divi-

sion Number One, at Juneau, GREETING:
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Because of the record and proceedings and also

in the rendition of the judgment and decree in said

District Court before you, in the above-entitled

cause, which was formerly entitled "Frank Frem-

ming. Plaintiff, vs. Southeastern Alaska Mining

Corporation," manifest error hath happened to the

great prejudice and damage of the defendant, as is

stated and appears in the petition herein,

—

We being willing that error, if any hath hap-

pened, should be duly corrected and full and speedy

justice be done to the parties in this behalf, do com-

mand you, if the judgment herein be given that

then, under your seal, distinctly and openly, you

send the record and proceedings aforesaid, with all

things concerning the same to the United States

Circuit Court of Appeals for the Ninth Circuit,

at San Francisco, California, together with this writ

so that you have the same before the court on or

before 30 days from the date hereof, that the records

and proceedings aforesaid, being inspected, the Cir-

cuit Court of Appeals may cause further to be done

therein to correct those errors that of right and

according to the laws and customs of the United

States [22] ought or should be done.

WITNESS the Honorable CHARLES EVANS
HUGHES, Chief Justice of the United States, and

the seal of the District Court of Alaska, Division

Number One, affixed at Juneau this 4th day of

December, 1931.

[Seal] JOHN H. DUNN,
Clerk.



28 Southeastern Alaska Mining Corporation

Copy received and service admitted the 4th day of

December, 1931.

HELLENTHAL & HELLENTHAL,
Attorneys for Plaintiff.

Filed Dec. 4, 1931. [23]

[Title of Court and Cause.]

BOND ON APPEAL.

KNOW ALL MEN BY THESE PRESENTS:
That we, Southeastern Alaska Mining Corporation,

a corporation, defendant-appellant, herein and B.

M. Behrends and Guy McNaughton, as sureties, all

residents of the Territory of Alaska, Division Num-
ber One, are held and firmly bound unto the above-

named Jack Zavodsky, plaintiff-appellee, in the sum

of $200.00, to be paid to the plaintiff-appellee for

the payment of which simi well and truly to be

made we bind ourselves and each of us and each of

our heirs, executors, administrators, successors and

assigns jointly and severally firmly by these pres-

ents.

Sealed with our seals and dated this 4th day of

December, 1931.

WHEREAS the above-named Southeastern Alaska

Mining Corporation, a corporation, has prosecuted

an appeal to the U. S. Circuit Court of Appeals

for the Ninth Circuit to reverse the judgment and

decree rendered in the above-entitled cause in the

District Court for the Territory of Alaska, Division

Number One,

—
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NOW, THEREFORE, the condition of this obli-

gation is such that if the above-named defendant-

appellant. Southeastern Alaska Mining Corpora-

tion, shall prosecute said appeal to effect, and an-

swer all damages and costs if it fails to make good

the said appeal, then this obligation shall be void,

otherwise to remain in full [24] force and effect.

SOUTHEASTERN ALASKA MINING
CORPORATION,

By H. L. FAULKNER,
President and Agent,

Principal.

B. M. BEHRENDS,
GUY McNAUGHTON,

Sureties.

United States of America,

Territory of Alaska,—ss.

We, the undersigned, whose names are subscribed

to the foregoing bond as sureties thereon, being

first severally, duly sworn, depose and say: That

neither of us is an attomey-at-law, marshal, deputy

marshal, Clerk of any court, nor other officer of any

court, and that we are each worth the sum of $200.00

over and above all our just debts and liabilities,

exclusive of property exempt from execution.

B. M. BEHRENDS.
GUY McNAUGHTON.

Subscribed and sworn to before me this 4th day

of December, 1931.

[Seal] J. F. MULLEN,
Notary Public for Alaska.

My commission expires Dec. 7, 1931.
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The foregoing bond appearing to me to be suffi-

cient as to form and sureties is hereby approved

this 4th day of December, 1931.

JUSTIN W. HARDING,
District Judge.

Filed Dec. 4, 1931. [25]

[Title of Court and Cause.]

PETITION FOR LEAVE TO APPEAL.

To the Honorable JUSTIN W. HARDING, Judge

of the District Court, District of Alaska, Divi-

sion Number One, at Juneau:

The above-named defendant. Southeastern Alaska

Mining Corporation, a corporation, conceiving it-

self aggrieved by the judgment and decree made

and entered herein on October 22, 1931, in which judg-

ment and decree an order was made foreclosing a

certain lien or pretended lien on the patented min-

ing claims of defendant, does hereby appeal to the

United States Circuit Court of Appeals for the

Ninth Circuit from said judgment and decree, for

the reasons set forth in the assignment of errors,

and prays that its petition for said appeal be al-

lowed and that a transcript of the record, proceed-

ings and papers upon which said judgment and

decree was rendered, duly authenticated, may be

sent to the United States Circuit Court of Appeals

for the Ninth Circuit at San Francisco, California,

and that a citation may issue as provided by law.
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Dated at Juneau, Alaska, the Sd day of December,

1931.

H. L. FAULKNER,
Attorney for Defendant. [26]

ORDER GRANTING PETITION FOR AP-
PEAL.

The foregoing petition for appeal is granted and

the claim of appellant therein made is allowed and

the cost bond is fixed in the sum of $200.

Dated at Juneau, Alaska, the 3d day of December,

1931.

JUSTIN W. HARDING,
Judge.

Copy received the 3d day of December, 1931.

HELLENTHAL & HELLENTHAL,
Attorneys for Plaintiff.

Filed Dec. 3, 1931. [27]

[Title of Court and Cause.]

CITATION ON APPEAL.

To Jack Zavodsky, Plaintiff, GREETING:
You are hereby cited and admonished to be and

appear in the United States Circuit Court of Ap-
peals for the Ninth Circuit to be holden at San
Francisco, California, within thirty days from and
after this date, pursuant to an appeal filed in the

office of the Clerk of the District Court for the Dis-

trict of Alaska, Division Number One, at Juneau in

the above-entitled cause, wherein Frank Fremming
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was plaintiff and Southeastern Alaska Mining Cor-

poration, the appellant herein, was defendant (but

which is now entitled as above) ; to show cause, if

any there be, why the judgment and decree in said

cause, and referred to in the petition for appeal

filed in said cause, which said appeal was by the

order of the court allowed, as prayed for, should

not be corrected and speedy justice done to the

parties in that behalf.

WITNESS the Honorable CHARLES EVANS
HUGHES, Chief Justice of the United States, this

4th day of December, 1931.

JUSTIN W. HARDING,
Judge of District Court, District of Alaska, Division

Number One.

Attest: JOHN H. DUNN.
Clerk. [28]

Service admitted the 4th day of December, 1931.

HELLENTHAL & HELLENTHAL,
Attorneys for Plaintiff, Appellee.

Filed Dec. 4, 1931.

Entered Court Journal No. 7, page 156. [29]

Filed Dec. 4, 1931.

[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT OF RECORD.

To the Clerk of the District Court for the District

of Alaska, Division Number One:

You will please prepare a transcript of the record
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in the above-entitled cause and transmit the same to

the Clerk of the Circuit Court of Appeals for the

Ninth Circuit, to be used in the appeal herein, said

transcript to include the following:

1. Complaint as amended.

2. Answer.

3. Duplicate original bill of exceptions, called

statement of facts.

4. Findings of fact and conclusions of law.

5. Judgment and decree.

6. Petition for appeal and order allowing appeal.

7. Appeal.

8. Cost bond on appeal.

9. Citation.

10. This praecipe.

Clerk's certificate.

11. Order substituting party plaintiff.

12. Assignment of errors.

Said transcript to be prepared in accordance with

the rules of the United States Circuit Court of Ap-

peals for the Ninth Circuit ; and please forward the

same to the Clerk of said Circuit Court of Appeals

for the Ninth Circuit in accordance with the rules.

Dated at Juneau, Alaska, this 4th day of Decem-

ber, 1931.

H. L. FAULKNER,
Attorney for Defendant.

Copy received the 4th day of December, 1931.

HELLENTHAL & HELLENTHAL,
Attorney for Plaintiff. [30]
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[Title of Court and Cause.]

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD.

United States of America,

Territory of Alaska,

Division No. One,—ss.

I, John H. Dunn, Clerk of the District Court for

the District of Alaska, Division Nmnber One,

hereby certify that the foregoing and hereto at-

tached thirty pages of typewritten matter, num-

bered from 1 to 30, both inclusive, constitute a full,

true and complete copy, and the whole thereof, of

the record prepared in accordance with the praecipe

of the attorney for appellant on file in my office and

made a part hereof, in cause No. 3193-A., wherein

Jack Zavodsky is plaintiff and appellee and South-

eastern Alaska Mining Corporation, a corporation,

is defendant and appellant.

I further certify that the said record is in accord-

ance with an appeal, citation issued, and praecipe in

this cause, and the return thereof in accordance

herewith.

I further certify that this transcript was pre-

pared by me in my office, and that the cost of pre-

paration, examination, and certificate amounting to

thirteen and 70/100 dollars has been paid by coun-

sel for appellant. [31]
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IN WITNESS WHEREOF I have hereunto set

my hand and the seal of the above-entitled court

this 22d day of December, 1931.

[Seal] JOHN H. DUNN,
Clerk.

By
,

Deputy. [32]

[Endorsed] : No. 6711. United States Circuit

Court of Appeals for the Ninth Circuit. South-

eastern Alaska Mining Corporation, a Corporation,

Appellant, vs. Jack Zavodsky, Appellee. Tran-

script of Record. Upon Appeal from the United

States District Court for the Territory of Alaska,

Division Number One.

Filed January 2, 1932.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.
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JACK ZAVODSKY,
Appellee.

BRIEF OF APPELLANT
Upon Appeal from the United States District Court

for the Territory of Alaska, Division

Number One, at Juneau.

STATEMENT OF THE CASE
This action was brought by Frank Fremming

against the Southeastern Alaska Mining Corporation

on complaint filed in the District Court for Alaska

at Juneau, to foreclose a lien on certain mining claims

and mining property situated at Jualin, Alaska. The



case was tried before the District Court and a decree

was entered on October 22, 1931, in which the pre-

tended lien was ordered foreclosed. After the decree

was entered, and before the appeal was taken, all

the rights of the plaintiff, Fremming, under the de-

cree, were assigned to Jack Zavodsky, whose name

is substituted for that of the plaintiff, by stipulation,

and he therefore appears as the appellee before this

court. It is from the decree mentioned above that

this appeal is taken.

There are two assignments of error,—the first

of which is that the court erred in making and enter-

ing the conclusion of law foreclosing the lien, and

second, that the court erred in making and entering

the judgment and decree in favor of the plaintiff.

(Tr. p. 20.) Both of these assignments raise the

same points and will be treated together. The appel-

lant contends that neither the pleadings nor facts

support the conclusions nor the decree entered.

The claim of lien which is set forth in Paragraph II

of the complaint (Tr. p. 3) is the basis of the action.

This is designated ^'NOTICE OF LABORER'S LIEN",

and in it the plaintiff claims a lien as a watchman

and caretaker. He does not claim that he performed

any other services. In the testimony of Frank Frem-

ming, which is the only testimony for the plaintiff, it

appears conclusively that the only services performed

were those of a watchman; and the sole testimony on



the part of the defendant is to the same effect, and

to the effect that no mining work of any kind, devel-

opment work, nor assessment work had been done

on the property in question for more than seven

years.

This claim of lien was filed sixty (60) days after

the last services were performed. The statute which

gives a watchman a lien for services provides that

the claim of lien must be filed with the recorder with-

in thirty (30) days after the last services are per-

formed. (Chapter 42 Laws of Alaska, 1925, as

amended by Chapter 7 of the Laws of Alaska of

1927.) The plaintiff, therefore, not having filed

his claim of lien within the time prescribed by the

statute, is not entitled to have the pretended lien

allowed.

LAWS OF ALASKA APPLICABLE

The law of the Territory under which this lien

was originally claimed, and the only law under which

it can be claimed, is found in Chapter 42 of the Ses-

sion Laws of Alaska of 1925. The act reads as

follows

:

'^CHAPTER 42.

"AN ACT

"To provide liens for wages earned by watchmen

of property.



"Be it enacted by the Legislature of the Territory

of Alaska:

''Section 1. Any person employed as watch-
man for any property whether real or personal,

shall have a lien upon such property for the

wages or salary earned by him as such watch-
man for such property. Such lien shall be coordi-

nate with any lien for labor or material to which
the property is subject. Provided, however, that

such lien shall not extend to moneys due for

services rendered more than one year prior to

the date of the filing of the claim of lien provided
for in Section two of this Act.

"Section 2. In order to preserve the lien

provided for by section one of this Act the claim-
ant must file with the recorder in the precinct

where the property is situated a claim for such
lien within thirty days after the rendition of

the last services for which the lien is claimed.
Such claim so filed shall give the name of the
claimant, time and place when and where the

services were performed, the value or contract
price of said services, amount paid or to be
credited upon the amount earned, the name of

debtor so far as known, the description of the
property, and name of owner or reputed owner.
Such lien statement shall, before it is filed, be
verified by the oath of the claimant or by some
one on his behalf having knowledge of the facts.

Defects in the lien statement filed shall not be
considered material unless it be shown that par-
ties interested in the property have been injured
thereby.

''Section 3. In order to enforce the lien

provided for in this Act a proceeding in equity
must be instituted within 60 days after the claim



of lien has been filed. Such proceeding may be

in substantially the same manner and form, and
subject to the same rules as are prescribed in

Chapter 53, Laws of 1923, for the enforcement

of liens prescribed by that Act ; but such remedy
shall not be exclusive.

"Section 4. That property upon which a

lien is granted in Section 1 hereof shall be lim-

ited to the real and personal property used for

or in connection with the preparation of fish

or aquatic animals for food, fish meal, fertilizer,

oil or other articles of commerce and shall in-

clude canneries and salteries."

It will be noted that Section 4 of this act limited

the lien to real and personal property used in the

preparation of fish or aquatic animals for food, etc.

(Sec. 4).

However, Section 4 was repealed by Chapter 7 of

the Session Laws of Alaska of 1927. This Chapter

reads as follows:

"CHAPTER 7

"AN ACT

"To amend Chapter 42 of the Session Laws of

1925 of the Territory of Alaska by repeal-

ing Section 4, and declaring an emergency.

''Be it enacted by the Legislature of the Territory

of Alaska:

"Section 1. That Section 4 of Chapter 42

of the Session Laws of 1925, Territory of Alaska,

is hereby repealed.



"Section 2. An emergency is hereby de-

clared to exist and this Act shall be in full force

and effect from and after its passage and ap-

proval.

"Approved April 13, 1927."

Therefore, the statute governing this case is

Chapter 42 of the Session Laws of 1925, which pro-

vides liens for watchmen on all property in the Terri-

tory.

Both the lien and the complaint were apparently

drawn under the provisions of Chapter 42 of the

Laws of 1925, but, upon the trial, it was contended,

and it will be contended here, that Fremming was

entitled to a lien under the provisions of Chapter 13

of the Session Laws of Alaska of 1915. This is the

miner's lien law and is an act "to provide for the

liens of laborers and miners working on, in and

about mines and mining property, etc." The pertin-

ent parts of that act are found in Sections 1 and 4,

which read as follws:

"Section 1. Every person who at the in-

stance of the owner performs work or labor in,

on or about a mine or mining claim in opening
up, developing, sinking, drifting, stoping, muck-
ing, shoveling, mining, hoisting or performs any
other class or kind of work on, in or about a
mine or mining claim necessary or convenient
to the development, operation, working or min-
ing thereof, or the extraction of the earth, rock,
quartz, ore, minerals, or mineral bearing sands
or gravels therefrom, or performs ajiy work or



labor in or about such mine or mining claim

tending to or assisting in the separation or re-

duction to a commercial value of the minerals
contained therein, or thereon or extracted there-

from, shall have a lien on such mine or mining
claim to secure the payment of the amount due
for such work or labor. And every person, v^ho

at the instance of the owner of any dredge, steam
shovel, mill or machine used in mining, performs
work or labor in any capacity requiring manual
labor on, in or about such dredge, steam shovel,

mill or machine, either in the alteration or re-

pair thereof, or in the operation or working
thereof while the same is used in or about a mine
or mining claim, as a means of mining or the

extracting of the minerals contained therein,

shall have a lien on such dredge, steam shovel,

mill or machine to secure the payment of the

amount due for such work or labor. And every
person who shall labor in or upon any mine or

mining ground for another, in digging, convey-
ing, thawing, hoisting, piling and cleaning up,

or in any other kind of work in the production
of any minerals or mineral bearing sands, grav-

els, earth, ore rock, gold or gold dust or other

mineral, or shall aid or assist therein by his labor

as cook, engineer, or fireman, or in cutting wood
used in such work, or in like capacity in the pro-

duction of a dump or mass of minerals, mineral
bearing sands, gravels, earth, ore, rock, gold

and gold dust therein or extracted therefrom,

shall have a lien on such dump or mass of min-
erals, mineral bearing sands, gravels, earth,

rock, ore, gold and gold dust or other minerals
contained therein and extracted therefrom, to

secure the amount due the said laborer in the

production of the same. Such lien shall attach

to the dump or mass of minerals, mineral bearing
sands, gravel, earth, ore, rock and gold or gold
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dust or other minerals therein, whether the same
be deposited on the ground in a mass or dumped
into bunkers or hoppers, or placed in sluice boxes
at the mine, and the gold, gold dust and other
minerals therein, so long as the same is in one
mass and can be identified as being produced
through the labor of the lienor. And every per-

son who at the instance of the owner of any mine
or mining claim, performs work or labor on a
ditch, flume, pipe line, tram, tramway, road or

trail, owned or used in connection with the open-
ing up, development or operation of such mine
or mining claim, for the benefit thereof or to

facilitate the opening up, operation or develop-

ment thereof, or the extraction of the ore or

minerals therefrom, including the cook at the

camp, shall be deemed to have performed the

same for necessary and convenient working, min-
ing operation and development of such mine or

mining claim and shall be entitled to a lien ac-

cordingly."
H: ^ ^ :f: ^ ^

"Section 4. The liens provided for in this

Act shall bind all the right, title and interest of

the person or persons at whose instance or re-

quest or for whom the work or labor was per-

formed, to the full extent of the interest which
such person or persons had at the commence-
ment of the work for which the lien is claimed,
or subsequently acquired, up to the time of fore-

closure as hereinafter set forth, in the mine or

mining claim in or about which the work or labor
was performed; and shall bind all the right, title

and interest of the person or persons at whose
instance or for whom the work and labor was
done in and about a dredge, steam shovel, mill,

or machine used in mining, to the full extent of
such pe' son's interest at the commencement of

the work for which the lien is claimed, and all



interests which may be subsequently and up to

the time of foreclosure thereof acquire, in such
dredge, steam shovel, mill or machine; and shall

bind all the right, title and interest of the person
at whose instance or for whom the dump or

mass of gold bearing sands, gravels, earth, ore,

rock and gold and gold dust or other minerals
was extracted from the commencement of the

work of the lien claimant thereon, and all interest

which such person may subsequently acquire in

the said dump or mass of gold bearing sands,

gravels, earth, ore, rock and gold and gold dust
or other minerals as security for the payment
of work and labor performed thereon, within a
period of nine months immediately preceding the

filing for record of the lien claim hereinafter

provided for. * * * "

It is conceded that if plaintiff Fremming came

within the provisions of this act, and his work was

done pursuant to the provisions of Section 1 of the

Act, he would be entitled to a lien on the property

described in the pleadings, for services performed

for a period of nine months.

Section 6 of Chapter 13 of the Laws of 1915

provides that the lien must be filed within 30 days

after the cessation of the work or labor, but this was

extended to 60 days by the provisions of Chapter 8

of the Laws of 1925, and again extended to 90 days

by the provisions of Chapter 6 of the Laws of 1927;

so if plaintiff brought himself within the provisions

of the miner's lien law, it is conceded that his claim

of lien was filed within the time prescribed.



10

The sole question then for determination is

whether the plaintiff came within the provisions of

the miners' lien law, or the provisions of the watch-

men's lien law of 1925.

POINTS, ARGUMENT AND
AUTHORITIES

The questions presented by this appeal are the

following

:

First: Were the services rendered those of a

watchman?

Second: If the services were those of a watch-

man, should not the plaintiff have complied with the

provisions of Chapter 42 of the Laws of 1925 and

filed his lien within thirty days from the rendition

of the last services?

I.

The basis of the suit is the claim of lien which

was filed with the recorder. This claim of lien is

set forth in plaintiff's complaint, paragraph II (Tr.

pp. 3, 4 and 5.) It is stated in the first paragraph

of this "Notice of Laborer's Lien" that the services

performed were "for labor performed in acting as

a watchman." In the last paragraph of the notice,

on page 4 of the transcript, it is stated that the claim-
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ant was employed "to act as watchman and care-

taker/'

Even if the testimony had shown that different

services were rendered than those described in the

claim of lien, the plaintiff would be bound by the

claim, for his right to a decree must stand or fall

upon his claim as filed.

However, plaintiff's testimony shows that no

other services were performed than those of a watch-

man. The sole testimony on the part of plaintiff was

the testimony of Frank Fremming, himself. This is

found commencing on page 22 of the transcript. This

evidence shows that Mr. Fremming was, at the time

covered by the claim of lien, working on his own

mining property near the claims of the defendant,

and that he was

"employed to go over the Jualin ground once

every two days to see that things were all right"

(Tr. p. 22)

"that he was permitted to work on his own
ground." (Tr. p. 22)

He said he cut a mile and a quarter of roadway, cut-

ting out some alders because the roadway was danger-

ous for a human being to go over. That he also

planed two doors and shoveled some snow. (Tr. p.

22.) This is all the testimony as to the nature of

the work done.
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Plaintiff further testified that there was some

mining machinery on the property, but not complete

mining machinery to mine with, because ''it has all

been pillaged. Some fellows evidently did away with

that." (Tr. p. 23.)

In explaining the nature of the work done and

its relation to the claim;s^the sole testimony of the

plaintiff is that

"Some of the roadway mentioned leads to the

claims and some of it runs over his (plaintiffs)

ground. The machinery mentioned would be
valuable to the company in case they wanted to

mine again. The fixing of the road would not
be valuable in case they wanted to mine again
except for immediate use." (Tr. p. 23)

He also stated that the work done on the road would

not be valuable to the property in general. (Tr. p. 23.)

There is no other testimony in the case regard-

ing the nature of the work done nor its relation

to the property involved.

The testimony on behalf of the defendant show-

ed without contradiction that

''no mining work of any kind, development work,
nor assessment work has been done on these lode

claims or mill site for more than seven years,
and that Fremming's services were to be those
of a watchman only." (Tr. p. 25)

Even if it had been claimed by Fremming

that the work which he did on the road was neces-
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sary or convenient in the mining or development of

the property, within the language of the miner's lien

law (Chapter 13 of the Session Laws of 1915), still,

there is no testimony in the case upon which a decree

foreclosing the pretended lien could be based. It is

not stated when this particular work on the roadway

was done, nor when the snow shoveling was done,

and the miner's lien law, quoted above, provides in

Section 4 that the liens provided in that act shall

bind the interest of the owner, etc. of the claim as

security for the payment of work and labor performed

thereon,

"within a period of nine months immediately
preceding the filing for record of the lien claim

hereinafter provided for." (Chapter 13 Session

Laws of 1915, Section 4, Supra.)

It will be observed that the services for which

lien is claimed extended over a period of 16i/^ months.

Under no circumstances would Fremming be entitled

to a lien for work done during the first lYj months,

even if the work were of the nature required by the

lien law of 1915. In fact his testimony shows clear-

ly that the only actual work done was done during

the first 7V, months, for he says that "the snow

was shoveled during the first winter," and that "the

last winter there wasn't any snow to break down any-

thing but he went over the ground just the same."

(Tr. p. 22.)

Furthermore, there is nothing in the testimony
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to show on what part of the roadway the work was

done. The testimony of Fremming is that

"some of the roadway mentioned leads to the

claims and some of it runs over his (plaintiff's)

ground." (Tr. p. 23.)

So far as the testimony goes, then, the work

might well have been done on that portion of the

roadway which went over Fremming's own ground.

It is clear, therefore, from the lien statement

itself, and from the testimony, that the services per-

formed were those of a watchman only.

II.

The lien claim should have been filed within 30

days from the rendition of the last services. The

miners' lien law (Chapter 13 of the Laws of 1915)

does not give the lien right to watchmen. The lien

right under the law applies only to

"work or labor done in, on or about a mine or
mining claim in opening up, developing, sinking,
drifting, stoping, mucking, shoveling, mining,
hoisting, etc." (Sec. 1, Chapter 13, Laws of 1915,

p. 29); or

"any other class or kind of work on, in or about
a mine or mining claim necessary or convenient
to the development, operation, working or min-
ing thereof." (Sec. 1, Chapter 13, Laws of 1915,
p. 29); or to

"work or labor on a ditch, flume, pipe line, tram,
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tramway, road or trail, owned or used in con-

nection with the opening up, development or

operation of such mine or mining claim, for the

benefit thereof, or to facilitate the opening up,

operation or development thereof." (Sec. 1, Chap-
ter 13, Laws of 1915, pp. 30-31)

None of the work done by Fremming was of

such a character. It was neither necessary nor con-

venient to the development or mining of the claims;

nor was it in connection with opening up the claims

nor to facilitate the opening up, operation or devel-

opment thereof. He does not claim that it was. He

was not even asked whether it was or was not. On

the contrary he says the only work performed, which

was that of temporary repairs to the roadway would

"not be valuable to the property in general." (Tr. p.

23.) The nearest approach he makes to giving any

evidence at all upon this question is when he states

that "the machinery mentioned would be valuable to

the company in case they wanted to mine again."

This falls far short of showing that the services

performed were either necessary or convenient to

mining or development, or that they were to facilitate

the opening up, operation or development of the

claims. The uncontroverted testimony shows that no

mining nor development work of any kind had been

done on the claims for over seven years, (Tr. p. 25),

and the court expressly found that no such work had

been done or carried on upon the property during the

period mentioned and covered by plaintiff's lien, and
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that no such work had been done or carried on on any

of the claims for more than seven years. (Findings

of Fact No. Ill, Tr. p. 11.) Indeed there is nothing

in the case to be found in either the pleadings, testi-

mony, or findings to indicate that the property will

ever again be used for mining purposes.

Before the creation of the Territorial Legisla-

ture, the mechanic's and miner's lien law was found

in Section 262 of the old Carter Code, which became

Section 691 of the Compiled Laws of Alaska of 1913.

This section reads as follows

:

"Section 691. Every mechanic, artisan,

machinist, builder, contractor, lumber merchant,
laborer, teamster, drayman, and other persons
performing labor upon or furnishing material,

of any kind to be used in the construction, de-

velopment, alteration, or repair, either in whole
or in part, of any building, wharf, bridge, flume,
mine, tunnel, fence, machinery, or aqueduct, or
any structure or superstructure, shall have a
lien upon the same for the work or labor done or
material furnished at the instance of the owner
of the building or other improvement or his

agent; and every contractor, architect, builder,

or other person having charge of the construc-
tion, alteration, or repair, in whole or in part,

of any building or other improvement as afore-

said shall be held to be the agent of the owner
for the purposes of this code."

In the case of Noble, et al, vs Gustafson; 204

Fed. pp. 69 to 71, that statute was construed by this

court, and this court said:
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"While mechanic's lien statutes are to be

liberally construed, so that their purpose niay

not be frustrated, and with a view to effecting

substantial justice, yet, unless the labor per-

formed for which the lien is claimed is such as

comes within the contemplation of the statute,

there can be no valid lien. The allegations of

the complaint and the statements of lien show
sufficient to bring the liens in question within

the act, but the proofs wholly fail to support
either, except as it pertains to a small amount
of work done by some of the claimants upon the

ditch or flume in the way of repairs. And as

to this, the labor which is subject to lien is so

commingled with that which is not that it can-

not be satisfactorily segregated. The liens them-
selves are therefore void."

This court had previously construed Section 691

of the Compiled Laws of Alaska of 1913 (or Sec-

tion 262 of the old Carter Code) in the case of Pioneer

Mining Co. et al, vs. Delamotte, et al; (185 Fed. p.

752), and the court there held that while

"The civil code of Alaska, Section 262, gives a

lien for labor or material furnished in the de-

velopment of a mine, that does not include the

ordinary work of a miner in the operation of a

placer claim, having no relation to the develop-

ment or improvement of the mine."

The first miner's lien law passed by the Terri-

torial Legislature after its creation, was Chapter 79

of the Session Laws of Alaska of 1913. This law

was repealed by the pasasge of Chapter 13 of the

Laws of 1915. The miner's lien law of 1913, how-
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ever, was as broad, if not broader, than the present

law of 1915, and it extended a lien to every person

"who shall perform labor upon, or furnish mater-
ial for the working or development of any mine"

;

and to

"any person who shall do work on, or furnish
material for any road, tramway, trail, flume,
ditch or pipeline, building, structure or super-
structure, dredge, steam shovel or machinery
used for or in connection with the work or
development of any such mine, lode, mining
claim, etc." (Sec. 1, Chapter 79 Session Laws
of 1913).

Under that statute a suit was filed in our Dis-

trict Court at Juneau, in which it was sought to

foreclose several liens on mining property. One of

these was a lien of George F. Forrest for materials

and labor. A demurrer was interposed to the com-

plaint on the ground that the lien did not show that

the labor was done for the development of the min-

ing claims, and the court held as follows:

"As to the lien of Forrest, it is sufficient

to say that the lien notice is fatally defective,

in that it does not specify that the materials
furnished or the work done were furnished or
done respectively for the development of the
mining claims. The lien notice is simply to the
effect that these materials were furnished and
the labor was done 'in connection with the work
done upon the claims.' The law giving a mater-
ialman or mechanic's lien is to be strictly con-
strued, and when the statute says that a mater-
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ialman or a laborer has a lien for work done in

the development of the claim it is susceptible

of no other construction than that the material

furnished and the work done must be for the

development and must be stated to be for the

development of the claims. To say that the

work was done in connection with the work

done upon claims is not to state that the work

is done for the development of the claims."

{Goldstein vs. Noble; 6 Alaska, p. 282.)

Counsel for appellee may be able to cite decisions

in which watchmen on mining claims were allowed

liens under a general miner's lien law; but I think in

all such cases it will be found that there is a material

difference between the laws of the state where such

liens have been upheld, and the present miner's lien

law of Alaska, and that all such lien laws have pro-

vided for liens for any person who performs any labor

in or on any mining claim or mine.

But even if the miner's lien law of 1915, upon

which the decree in this case is based, had specifically

included watchmen and provided in express terms

for a lien of caretakers, that provision was super-

seded by the provisions of the general watchman's

lien law (Chapter 42 Session Laws of 1925 as amend-

ed by Chapter 7 of the Laws of 1927), which, in clear,

unmistakable and unambiguous terms, gives a lien

to all watchmen on all property.

The law of 1925, having been passed ten years

later than the law of 1915, is the latest expression of
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the will of the legislature on the subject of watch-

men's liens, and that is the law which must prevail.

Even if it could be successfully contended that a

watchman had a lien under the miner's lien law of

1915, the time within which to file the claim of

lien was changed by the law of 1925 as amended

by Chapter 7 of the Laws of 1927. The provisions of

the last law enacted on the subject must be followed.

"In accordance with the well settled prin-

cipal that the last expression of the legislative

will is the law; in case of conflicting provisions,

in the stame statute, or in different statutes, the

last enacted in point of time prevails."

(36 Cyc. p. 1130.)

''Where two legislative acts are repugnant
to, or in conflict with each other, the last one
passed, being the latest expression of the leg-

islative will, must govern, even although it con-

tains no repealing clause."

(36 Cyc. p. 1073.)

''When two statutes provide separate reme-
dies, differing only in form, for the same griev-

ance, it is to be presumed that the legislature

intended by the later act to prescribe the only
rules which should govern in such cases."

Montel vs. Consolidated Coal Co., 39 Md. p.

164;

Hurst vs. Haivn, 5 Ore. p. 275;

Grant County vs. Sells, 5 Ore. p. 243.

"Where a statute is clear on its face and,
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when standing alone, is fairly susceptible of but

one construction, the courts will adopt that con-

struction and refuse to consider prior statutes

on the same subject. Prior acts may be resorted

to to solve but not to create ambiguity."

(25 R.C.L. p. 1064, Sec. 287.)

Let us suppose we had a law which provided for

limitation of time within which various actions must

be brought,—a general statute of limitations, which

provided that all suits on all written contracts must

be commenced within five years; and that later on

the legislature enacted a negotiable instruments law

which provided that all suits on promissory notes

must be brought within four years. Would not the

later act govern the time within which to sue on a

promissory note, in accordance with the maxim leges

posteriores priores contrarias abrogant?

In the case of Fairbanks Morse & Co. vs. Alaska

Palladium Co. et al; 32 Fed. (2nd) pp. 233-4, this

court, speaking through Judge Rudkin, referring to

the Alaska miner's lien law, quoted from the language

of the Circuit Court of Appeals for the 8th Circuit,

in the case of Partee vs. St. Louis and S. F. R. Co.;

204 Fed. p. 970, as follows:

"A statute which in itself creates a new
liability, gives an action to enforce it unknown

to the common law, and fixes the time within

which that action may be commenced, is not a

statute of limitations. It is a statute of crea-

tion, and the commencement of the action with-
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in the time it fixes is an indispensable condition

of the liability and of the action which it per-

mits. Such a statute is an offer of an action

on condition that it be commenced within the

specified time. If the offer is not accepted

in the only way in which it can be accepted,

by the commencement of the action within the

specified time, the action and the right of action

no longer exist, and the defendant is exempt
from liability."

The same principle applies to the time within

which a lien claim must be filed.

As we have said before, the lien claim as filed

is the basis of the action, and, if it is not filed within

the time limited by law, the action must fail.

In conclusion appellant contends that the services

performed by Fremming were those of a watchman

and caretaker only, as stated in the lien claim itself;

and that since the claim was not filed within thirty

days, the decree of the District Court must be

reversed.

Respectfully submitted,

Attoryiey for Appellant,
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In the District Court of the United States for the

Western District of Washington, Northern

Division.

IN BANKRUPTCY—No. 32,154.

In the Matter of THE HOME SAVINGS AND
LOAN ASSOCIATION, a Washington Cor-

poration, Bankrupt.

VOLUNTARY PETITION IN BANKRUPTCY.

To the Honorable JEREMIAH NETERER, Judge

of the District Court of the United States for

the Western District of Washington:

The petition of THE HOME SAVINGS AND
LOAN ASSOCIATION, a Washington corpora-

tion, of 1524 Westlake Avenue in the city of Seattle

respectfully represents

:

That it is a corporation duly created, organ-

ized and existing under and by virtue of the laws

of the State of Washington and is not a mmicipal,

railway, insurance or banking corporation; that

it has had its principal place of business and has

carried on its principal pusiness for the greater

portion of six months next immediately preceding

the filing of this petition at No. 1524 Westlake

Avenue in the city of Seattle, King County, Wash-

ington, within saod judicial district; that it owes

debts which it is unable to pay in fuU; that it is

willing to surrender all of its property for the

benefit of its creditors and desires to obtain the

benefit of the acts of Congress relating to bank-

i-uptcy.
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That your petitioner will within ten (10) days,

or within such other time as is required by law,

or the order of this Honorable Court, file its sched-

ules as provided by law containing a full and true

statement of all its debts and so far as it is pos-

sible to ascertain, the names and places of residence

of its creditors, and such further statements con-

cerning said debts as are required by the provisions

of said act and will likewise file an accurate in-

ventoiy of all its property, both real and personal,

and such further statements concerning said prop-

erty as are required by the provisions of said act.

[1*]

That at a meeting of the Board of Directors of

this petitioner duly called and held on the 30th

day of November, A. D. 1931, at which all of its

directors were present, the following preamble and

resolution was fully and unanimously adopted, viz.

'^WHEREAS, this corporation, THE HOME
SAVINGS AND LOAN ASSOCIATION, a

Washington corporation, is unable to pay its

debts and is insolvent within the meaning of

the acts of Congress relating to bankruptcy:

RESOLVED, that this corporation petitions

the United States District Court for the West-

ern District of Washington for its adjudica-

tion as a bankrupt and that Frank Pettit, the

president, of this corporation, be and he here-

by is authorized and directed to make, verify

and file such petitions, schedules and other

*Page-number appearing at the foot of page of original certified

Transcript of Eecord.
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papers as may be requisite or necessary to

procure such adjudication."

WHEREFORE, your petitioner prays that it

may be adjudged by the Court to be a bankrupt

within the purview of said Acts.

THE HOME SAVINGS AND LOAN
ASSOCIATION.

By FRANK PETTIT,
Its President,

Petitioner.

RIDDELL, BRACKETT & FOWLER,
Attorneys for Petitioner,

Office and Post Office Address,

1121 Smith Tower, Seattle, Washington.

United States of America,

Western District of Washington,

County of King,—ss.

I, Frank Pettit, am the President of the Home
Savings and Loan Association, the petitioning

debtor mentioned and described in the foregoing

petition and I do hereby make solemn oath that

the statements contained therein are true to the

best of my knowledge, information and belief.

FRANK PETTIT.

Subscribed and sworn to before me this 2d day

of December, A. D. 1931.

[Notarial Seal] CORA L. WATSON,
Notary Public in and for the State of Washington,

Residing at Seattle.

Filed Dec. 2, 1931, 3:15 P. M. [2]
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Filed Dec. 5, 1931.

In the District Court of the United States for the

Western District of Washington, Northern

Division.

IN BANKRUPTCY—No. 32,154.

In the Matter of HOME SAVINGS AND LOAN
ASSOCIATION, a Washington Corpora-

tion, Alleged Bankrupt.

PETITION OF SHAREHOLDERS OF HOME
SAVINGS AND LOAN ASSOCIATION OB-

JECTING TO THE JURISDICTION AND
FOR THE DISMISSAL OF THE VOLUN-
TARY PETITION IN BANKRUPTCY.

To the Honorable JEREMIAH NETERER, Judge

of the District Court of the United States for

the Western District of Washington:

The petition of E. F. Plass, Charles E. Stutz, J.

DiLuck, Boulder Investment Co., and George

Matheny respectfully shows:

I.

The petitioners are shareholders in the Home
Savings and Loan Association (herein called the

Association) in the respective amounts as shown

by pass books as follows:
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!. F. PLASS

IHARLES E. STUTZ

. DiLUCK

lOULDER INVEST-
MENT CO.

lEORGE MATHENY

$6266.15 opened September 28, 1926

Pass book No. 33007

7538.26 opened August 14, 1926

Pass book No. 2158

4375.00 opened November 17, 1928

Pass book No. 25304

2057.13 opened July 15, 1927

Pass book No. 38950

5611.92 opened August 30, 1926

Pass book No. 23572

The petitioners bring this petition on their own

behalf and on behalf of all other shareholders of

the Association similarly situated, who are invited

to join with them herein. [3]

II.

At all times mentioned herein and imtil July

7, 1931, the Association was a corporation organ-

ized under the laws of the State of Washington

relative to savings and loan associations, and was

organized and existed under Sections 3716 to 3745,

both inclusive, of Remington's Compiled Statutes,

of 1922 and the amendatory acts relating thereto,

being sections 3716-3735 Remington's Compiled

Statutes, Supplement 1927. Said Association had

at all times an accumulated capital of over one

million dollars.

III.

On July 7, 1931, it appeared to the Director of

Efficiency of the State of Washington that the af-

fairs of the Association were in an unsound con-

dition, and that it was conducting its business in

an unsafe and unlawful manner, and said Director
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of Efficiency caused the Inspector of Savings and

Loan Associations of the State of Washington to

take x>ossession of all the books, records and assets

of said Association, in conformity with Section 3735

of said statutes aforesaid. On October 13, 1931,

the Attorney General of the State of Washington,

acting in conformity with Section 3735 aforesaid,

commenced an action in the Superior Court of the

State of Washington, entitled ''In the Matter of

the Receivership of the Home Savings and Loan

Association," being cause No. 246761 of said Court,

for the appointment of Harry C. Johnson, the

Director of Efficiency, as receiver, and for the dis-

solution of such Association. Sxich proceedings

were had in said cause that on November 7th

judgment was entered in said Superior Court,

granting the prayer of the complaint of the At-

torney General, and on said [4] date the Asso-

ciation appealed from said judgment to the Supreme

Court of the State of Washington. The Supreme

Couii: of the State of Washington affirmed said

judgment and decree on November 27, 1931, and a

remittitur on said affirmance was filed ^dth the

Clerk of the Superior Court for King County on

December 2, 1931, and said judgment is in fuU

force and effect; and in conformity with said

judgment, said Superior Coui-t thereupon, at 12

o'clock noon on December 2, 1931, entered its decree

dissolving said Association; and Harry C. Johnson,

the receiver of said Home Savings and Loan Asso-

ciation, has been in possession and control of aU

the properties, choses in action and assets of every
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description of said Association ever since. Said

Association has been dissolved, and its estate is

now in process of liquidation in said State Court.

The voluntary petition in bankruptcy was filed

after the formal decree of dissolution of the Asso-

ciation was signed and entered by the State Court.

The aforesaid enactments and said proceedings

had pursuant thereto are conclusive and complete.

IV.

The board of directors of said Association on

and prior to July 10, 1931, consisted of seven of

its shareholders, to wit : W. V. Eddy, C. E. Guthrie,

C. C. Phillips, W. G. Oyler, C. H. Bailey, and

Robert Grass. The other director, Ahira E. Pierce,

was at that time confined in the jail of King
County, Washington. Aside from Pierce, all of

the other directors of said Association, on that

date, resigned as members of the board of direc-

tors, said resignations to be effective as of Sep-

tember 7, 1931. Said Pierce subsequently resigned

as a director on September 16, 1931, his resignation

to be effective [5] at once. No directors were

ever legally elected or qualified to succeed the

board which so resigned.

V.

Without any authorization from the shareholders

of the Association, and without any legal right to

act as such, the following persons purported to

act as directors on behalf of said Association, to

wit: J. J. Arnold, A. W. Rinehart, John W. Whit-
ham, O. B. Beim, Frank Pettit, L. F. Lane and
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Estelle G. Mendenhall. The shareholders' meet-

ing from which said persons claim to derive their

authority was called for the sole purpose of voting

upon a resolution for voluntary liquidation. At

some time unknown to your petitioners, O. N.

Beim, withdrew from said alleged board and took

no action thereafter, and his alleged position as

such director so vacated was never filled. Said

alleged board never controlled nor managed in any

way any of the affairs or assets of the Association.

None of its members except Lane had the necessary

qualifications for directorship in said Association.

Its meetings, if any, were irregularly held without

authority, and were illegal and void. They were

not held at the office of the Association, 1524 West-

lake Avenue, Seattle, but in the office of their

attorney, at Second Avenue and UesJer Way, whose

stenographer acted as Secretary. They have never

had possession, management or control of any of

the assets of said Association. After said alleged

board had unsuccessfully contested the dissolution

of the Association and the appointment of Harry

C. Johnson, as its receiver in the aforesaid Superior

Court cause No. 246,761, and without notice to any-

one, and without any authority from said Associa-

tion or its shareholders, six members of said al-

leged board, on or about November 30, 1931, met

in the office [6] of their attorney, and purported

to pas two resolutions, one authorizing the pay-

ment of $5,000 to their attorney, and the other as

set forth in the voluntary petition in bankiniptcy
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on file herein. These resolutions and each of them

were wholly unauthorized and void.

VI.

That Section 3719 of Remin^on's Compiled

Statutes aforesaid provides that no person shall

be a director of an Association unless he shall have

subscribed and paid in cash at least $200.00 on

his stock subscription, and no person shall be a

director of an association whose accumulated

capital of $1,000,000.00 unless he shall have sub-

scribed and paid in cash at least $500.00 on his

stock subscription, and that such amount shall not

be reduced either by withdrawal or by pledge for

a loan with the association or in any other manner

so long as he remains a director of the association.

That in truth and in fact, said A. W. Rinehart had

subscribed and paid in cash in said Association a

total sum of $483.58, but that the Association holds

a note secured by a pledge of said account in the

amount of $191.15, so that his actual cash and paid

subscription is the sum of $292.43. That in addi-

tion thereto, said Rinehart has stated under oath

that he had real estate standing in his own name

which belonged to the Home Savings and Loan

Association, the title to which the Association had

demanded that he turn over to it, and that he had

refused to do so. That J. J. Arnold had sub-

scribed and paid in cash a total of $41.64 and no

more, and said Arnold has never attempted to

qualify as an alleged director by any oath of office.

That Estelle C. Mende/hall and Frank Pettit and

each of them have [7] never subscribed and paid
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in cash any sum whatever to said Association.

That John W. Whithani has subscribed and paid

in cash a total of $567.27 and no more, but said

subscription and pajonent is subject to a pledge in

favor of the Association for a loan of $500.00 to

said Whitman, so that his subscription and pay-

ment is limited to the smn of $67.27.

YII.

Said Association has assets in excess of three

million dollars, and its assets exceed its liabilities by

three million dollars. It has cash on hand of

approcimately $20,000, and owes no provable debts

as defined by the Bankruptcy Act. The only

claimed indebtedness of said Association is for

approximately $9,000.00, which the Association dis-

putes in full, and if it should be determined by a

court of competent jurisdiction that the Associa-

tion owes said amount or any part thereof, it is

and will be able to pay it forth\^ith. It owes no

declared or other dividends to shareholders.

WHEREFORE your petitioners pray:

1. That the alleged voluntary petition in bank-

ruptcy purported to have been filed for an on be-

half of the Home Savings and Loan Association

be set aside and dismissed.

2. That the Court inquire into the right and

authority of Frank Pettit, purporting to act as

the president of said Association, and into the

acts and resolutions of said purported and alleged

board of directors of said Association, which
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passed the resolutions set forth in said voluntary

petition.

3. To inquire into the jurisdiction and right of

said parties and each of them to file said volun-

tary petition. [8]

4. To grant to your petitioners such other and

further relief as in justice and in equity they may
be entitled to.

E. F. PLASS,
CHAS. E. STUTZ,
J. DiLUCK,
GEORGE MATHENY,
BOULDER IN'VESTMENT CO.,

By L. Q. SKELTON,
Its President and Manager.

[Boulder Investment Co. Corporate Seal]

BAUSMAN, OLDHAM, WALKINSHAM
& JARVIS, Attorneys for Petitioner.

Office and Post Office Address:

1408 Hoge Building, Seattle, King County,

Washington.

United States of America,

Western District of Washington,

State of Washing-ton,

County of King,—ss.

E. F. Plass, Charles E. Stutz, J. DiLuck and

George Matheny, being first duly sworn, each and

for himself deposes and says:

I am one of the petitioners mentioned and de-

scribed in the foregoing petition. I do hereby
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make solemn oath that the statements therein con-

tained are true.

E. F. PLASS.
CHAS. "E. STUTZ.
J. DiLUCK.
GEORGE MATHENY.

S\ibscribed and sworn to before me this 4th day

of December, 1931.

[Notarial Seal] HART SNYDER,
Notary Public in and for the State of Washington,

Residing at Seattle.

United States of America,

Western District of Washington,

State of Washington,

County of King,—ss.

L. Q. Skelton, being first duly sworn, on oath

deposes and says:

I am President and Manager of Boulder In-

vestment Co., one of the petitioners mentioned and

described in the foregoing petition, make this veri-

fication on its behalf and am authorized so to do.

I do hereby make solemn oath that the statements

therein contained are true.

L. Q. SKELTON.

Subscribed and sworn to before me this 4th day

of December, 1931.

[Notarial Seal] HART SNYDER,
Notary Public in and for the State of Washington,

Residing at Seattle. [9]
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[Title of Court and Cause.]

DEMURRER.

Comes now Home Savings and Loan Association

and demurs to the petition of E. F. Plass, Charles

E. Stutz, J. DiLuck, Boulder Investment Co. and

George Matheny, on the ground and for the reason

that the allegations therein contained constitute no

defense to the relief demanded in petitioner's ap-

plication for bankruptcy herein.

RIDDELL, BRACKETT & FOWLER,
Attorneys for Petitioner, Home Savings and Loan

Association.

Reed, copy Dec. 8, 31.

OLDHAM,
For Shareholders.

Filed Dec. 8, 1931. [10]

[Title of Court and Cause.]

ANSWER.

Comes now the petitioner. Home Savings and

Loan Association, and answering the allegations

of the petition filed herein by E. F. Plass et al.,

states

:

I.

Petitioner admits the allegations set out in Para-

graph I of the said petition.
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II.

Petitioner admits the allegations set out in Para-

gTaph II of said petition.

III.

Petitioner admits the allegations set out in Para-

graph III of said petition, save and except as

follows

:

Petitioner denies the allegations set out in

lines 13 and 16, inclusive, of said paragraph, that

it appeared to the Director of Efficiency that the

affairs of the Association were being conducted in

an unla^vful manner.

Petitioner denies the allegations set out in lines

21 to 29 of said paragraph, that the action therein

referred to was for the dissolution of the Associa-

tion.

Petitioner denies the allegations set out in

lines 7 to 9, inclusive, on page three of said para-

graph that on December 2, 1931, at 12 o'clock

noon, the Supreme Court entered a decree dissolv-

ing the Association, concerning which [11] alle-

gation petitioner denies any knowledge or infonna-

tion sufficient to form a belief and alleges the fact

to be that if such order was entered the same was

entered \\ithout notice to the petitioner or to its

attorneys, and because of such want of notice is

void and of no effect.

Your petitioner further denies the allegations

set out in lines 13 and 14 on page three of said

paragraph that the Association has been dissolved

and that the said proceedings are conclusive and

complete.
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rv.

Your petitioner denies the allegations set out in

Paragraph IV of said petition, that no directors

were ever legally elected or qualified to succeed the

hoard which so resigned and alleges the fact to be

that at a meeting of the stockholders of the said

Association duly called and held on the 7th day

of September, 1931, which said meeting was held

with the consent and assistance of Harry C. John-

son, Director of Efficiency of the State of Wash-

ington, a committee of stockholders was selected

vdth du-ections to nominate a new board of direc-

tors. That thereafter, and on September 14, 1931,

the members of the former board of directors suc-

cessively resigned and the vacancies so created

were filled by the successive election of the indi-

viduals recommended for the board of directors by

the said committee of stockholders. That the said

directors so elected and who have authorized the

filing of the petition herein, have at all times since

their said election acted as the board of directors

of the Association and have been repeatedly recog-

nized as such by the said Harry C. Johnson as

Director of Efficiency and by his deputies and

assistants. [12]

V.

The petitioner denies each and every allegation

set out in Paragraph V of said petition, save and

except the allegation set out in lines 21 to 24, in-

clusive, that the meetings of said board were not

held at the office of the Association.
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VI.

Petitioner admits the allegations set out in lines

8 to 23, inclusive, of said Paragraph VI but denies

each and every remaining allegation in said para-

graph contained.

VII.

Petitioner admits the allegation that the said

Association has assets in excess of $3,000,000, but

denies each and every remaining allegation in said

paragraph contained.

WHEREFORE, petitioner prays that the peti-

tion of the said E. F. Plass et al. be dismissed.

RIDDELL, BRACKETT & FOWLER,
Attorneys for Petitioner, Home Savings and Loan

Association.

United States of America,

Western District of Washington,

County of King,—ss.

Frank Pettit, being first duly sworn, on oath

deposes and says: That he is the President of the

petitioner herein and as such makes this verifi-

cation; that he has read the foregoing Answer,

knows the contents thereof and believes the state-

ments therein made to be true.

FRANK PETTIT.

Subscribed and sworn to before me this 8th day

of December, A. D. 1931.

[Notarial Seal] C. F. RIDDELL,
Notary Public in and for the State of Washington,

Residing at Seattle.



vs. E. F. Plass et al. 17

Reed, copy 12/8/31.

OLDHAM,
For Shareholders.

Filed Dec. 8, 1931. [13]

Filed Dec. 8, 1931.

[Title of Court and Cause.]

DISMISSAL OF VOLUNTARY PETITION IN

BANKRUPTCY.

A voluntary petition in bankruptcy was filed in

this cause on December 2, 1931. It being sug-

gested to the court that it had no jurisdiction in

said matter, the court of its own motion set said

petition for hearing on December 7, 1931, at 2 P.

M. Before said hearing a petition of shareholders

of the Association, the alleged bankrupt, was filed

objecting to the jurisdiction of the court on said

voluntary petition and for the dismissal thereof.

The matter came on for hearing at the time set

and was continued until December 8, 1931. All

testimony was submitted, the matter argued and

submitted to the court for its decision. On Decem-

ber 2, 1931, Harry C. Johnson, appointed receiver

of all od the property and assets of the Association

in the Superior Court of the State of Washington,

sought a right to intervene and also objected to

the jurisdiction ^f the court. The court denied

the application of said receiver but allowed him to

appear as amicus curiae. The court, upon the
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conclusion of the case, rendered his opinion, and

being advised in the premises, it is, therefore,

ORDERED that this court has no jurisdiction

to entertain said voluntary petition and that said

voluntary petition herein filed praying for the

adjudication of said Home Savings and Loan Asso-

ciation as a bankrupt be and the same is hereby

dismissed. To the entiy of which petitioner ex-

cepts and exception is noted.

Dated this 8th day of December, 1931.

JEREMIAH NETERER,
Judge. [14]

[Title of Court and Cause.]

STATEMENT OF EVIDENCE ON APPEAL.

BE IT REMEMBERED, that the above cause

came on for hearing in open court before the under-

signed upon the 7th day of December, 1931, at the

hour of 2:30 P. M., the petitioner, Home Savings

and Loan Association, appearing by its attorneys,

Messrs. Riddell, Brackett & Fowler, the Receiver

appointed b}^ the State Court appearing by his

attorneys, Messrs. Bausman, Oldham, Walkinshaw

& Jarvis, and E. F. Plass, Charles Stutz, J. DiLuck,

Boulder Investment Co. and George Matheny,

petitioners and shareholders, appearing by their

attorneys, Messrs. Bausman, Oldham, Walkinshaw

& Jarvis, whereupon the following proceedings were

had:

The Court ruled that HaiTy C. Johnson, Re-
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ceiver, had no standing to appear in the proceed-

ings and declined to enter an order permitting him

to intervene, but permitted his attorney, Robert

P. Oldham, to appear amicus curiae.

The objecting petitioners and shareholders, Plass

et al. were permitted to file their petition and take

part in the proceedings.

The Court declined to hear oral testimony but

requested counsel to agree upon the facts, particu-

larly with reference to the time of the election of

the Board of Directors which had filed the petition

;

whether the members of the Board were stock-

holders and otherwise qualified to act as directors;

when the decision of the State Court dissolving the

corporation was entered; when the appointment

of the Receiver by the Superior Court was affirmed

by the Supreme Court; by whom the present direc-

tors were elected and what was the purpose of their

election and what preceding steps were taken to

authorize their election.

Exhibit ^'N" is a copy of the Order entered by

the Superior Court from which an appeal was

taken.

The Order of December 2, 1931, dissolving th«

Home Savings and Loan Association was produced

by Mr. Oldham and introduced as Exhibit "3".

The Opinion of the Supreme Court of the State

of Washing-ton \\.tIS filed as Exhibit '*N."

Thereupon the court adjourned until 10 o'clock

the following morning in order to permit counsel

to consult the records of the Association and agree

upon a stipulation.
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Upon the continuation of the hearing at 10:00

A. M. on December 8, 1931, it was orally stated by

Mr. Oldham and Mr. Brackett that Exhibit "O"
represents a proposed stipulation, unsigned, be-

cause a part of it has not been agreed upon; that

the matters set out, beginning with paragraph II,

on page 3, to the end are agreed upon in so far as

they are material.

''Mr. OLDHAM.—From page 3 on is entirely

agreeable. We reserve the right, if your Honor

deems it is material, to offer proof as to the char-

acter of those liabilities.

The COURT.—I don't care anything about it.

Then on page 3 from paragTaph 2—it is stipulated

the court may take judicial notice. You do not

need to stipulate to that. I will do it anyhow.

And from there on, I understand the facts stated

are stipulated?

Mr. RIDDELL.—Yes, your Honor.

Mr. OLDHAM.—In so far as they are material.

The COURT.—That is what I mean.

Mr. OLDHAM.—And with the further reserva-

tion that we wish to explain this financial statement

of liabilities. Some of those are mere book entries,

and are not set up as a liability

—

The COURT.—It is just a copy of the books.

Mr. OLDHAM.—That is right."

It was further orally agreed between counsel

that Home Savings and Loan Association is not a

banking corporation and that until July 7, 1931,

when the Director of Efficiency took charge of it,
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its place of business was at 1524 Westlake Avenue

in the city of Seattle.

Thereupon Mr. Riddell offered and there was ad-

mitted in evidence the following exhibits:

The Answer of Johnson et al. in Superior Court,

cause No. 246013,—Exhibit ''A."

The Answer of Home Savings and Loan Asso-

ciation in Superior Court, cause No. 246013,

—

Exhibit ''B."

The Complaint of the Attorney General in the

Receivership Proceedings in the Superior Court

in cause No. 246761—Exhibit "C."

Notice of Harry C. Johnson of September 22,

1931, to the Board of Trustees regarding unsound

condition—Exhibit ''D."

Minutes of meeting of Board of Directors of

July 7, 1931,—Exhibit "E."

Minutes of meeting of Board of Trustees of

Home Savings and Loan Association held at 204

Home Savings Building at 1:30 P. M., date not

shown.

Minutes of meeting held on the 23d day of

September, 1931.

Minutes of a meeting held on the 25th day of

September, 1931.

Minutes of a meeting held on the 30th day of

September, 1931.

Minutes of a meeting held on October 5, 1931.

Minutes of a meeting held on October 9, 1931.

Minutes of a meeting held on October 19, 1931.

Minutes of a meeting held on October 23, 1931.

Minutes of a meeting held on October 28, 1931.
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Minutes of a meeting held on October 31, 1931.

Minutes of a meeting held on November 30, 1931.

Minutes of a meeting held on December 1, 1931.

Minutes of a meeting held on December 2, 1931,

—Exhibit ''F."

A communication with reference to the refusal

of the Division of Savings and Loans to approve

voluntary liquidation of the Home Savings and

Loan Association; the minutes of a meeting of the

Board of Directors of September 15, 1931, and the

minutes of a meeting of the board of directors of

September 16, 1931,—Exhibit "E."

The By-laws of the Association,—Exhibit **!.'*

Certain correspondence relating to the payment

of 1150,000.00,—Exhibit "H."

The Order Appointing the Receiver,—Exhibit

"N."

The Opinion of the Supreme Court of the State

of Washington,—Exhibit "N."

Mr. Oldham offered and there was received in

evidence a copy of the order dissolving the corpora-

tion,—Exhibit ''3."

Thereupon Mr. Riddell offered in evidence the

certificate under the seal of the Eastern Star Order

regarding the authority of Mrs. Mendenhall,—Ex-

hibit ^'J."

By-laws of Laundrj^ Workers Union relating to

the authority of Mr. Pettit. Upon objection to the

last exhibit the objection was sustained.

The Motion of Home Savings and Loan Associa-

tion to strike the Intervening Petition of the
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shareholders and demurrer to the same were over-

ruled.

It was admitted that the remittitur from the

Supreme Court affirming the action of the Superior

Coui-t in appointing a Receiver was filed with the

Superior Court on December 2.

Mr. Oldham then offered to prove by oral testi-

mony that the Association was not insolvent; that

it is paying all obligations that it owes in the

ordinary course of business as fast as any obli-

gation is determined to be a liability.

^'The COURT.—Is that denied?

Mr. BRACKETT.—We object to the offer of

proof on the ground the question of solvency or

insolvency is not an issue, upon the determination

of a voluntary bankruptcy proceeding.

The COURT.—I must differ with you.

Mr. OLDHAM.—I want this record to show this

association

—

The COURT.—Have you admitted these obliga-

tions have been met as they matured?

Mr. RIDDELL.—Yes."
Mr. Oldham then handed to the court a pamphlet

compilation of the statutes of the state of Wash-

ington with reference to savings and loan associa-

tions, together with a copy of the By-laws of The

Home Savings and Loan Association, portions of

the latter being underscored in red ink, the same

not being offered as an exhibit, but for the court's

infonnation and convenience.

Mr. RIDDELL.—I miderstood your Honor to
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say it is admitted that these obligations have not

been paid as they matured?

The COURT.—No, that they have been paid.

Mr. RIDDELL.—No, we do not admit that. We
do not admit that they have been paid as they

matured.

The COURT.—I think it is entirely immaterial.

This is not a proceeding under the state insolvency

law. The measure of bankruptcy or insolvency is

different under the state laws and the Federal

laws. Under the state law a coirporation is in-

solvent when it is not able to discharge its obliga-

tions when they matui^e, but that is not true under

the bankruptcy law. The bankruptcy law is that

the assets, as a fair value, must exceed or equal

the liabilities.

Mr. OLDHAM.—If your Honor takes that view,

that the rule of insolvency in bankruptcy is appli-

cable to a voluntary petition, I am satisfied, but if

your Honor takes the view a person may file a

voluntary petition in bankruptcy, and still not be

insolvent, within the provisions of the Bankruptcy

Act, I offer to prove that this association has met

all obligations as they matured, and I further offer

to prove at this time, if the court please, that Mr.

Riddell, in the state court suit, stated to the court

—

that the Association was not insolvent on the 15th

day of October.

The COURT.—I don't care about that. Law-

yers make statements in court sometimes they

would not make out of court.
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Mr. RIDDELL.—The Attorney General has con-

vinced me it is not the law, and we did not urge

it in the Supreme Court."

Mr. Oldham offered in evidence the resignation

of the former directors of the Home Savings and

Loan Association and likewise the resignation of

Ahira E. Pierce, the remaining director,—Exhibit

1, and 2.

Thereupon the court announced its oral Decision

as follows:

"I think I will dispose of this matter now. I

may file a formal opinion later. If time permits I

will do so, in view of the importance of the issue.

This court of course is limited in its activities. It

cannot sit in review on the judgment of the state

court. Whatever reasons there may be for the ad-

ministration of this estate by the stockholders or

shareholders themselves, is not a matter of which

the court can take cognizance.

I can appreciate the desire of the shareholders,

in view of the fact that it was their desire to have

a voluntary liquidation of this estate, in desiring

to bring the matter before the federal court under

the bankruptcy act, in that by reason of its provi-

sions it w^ould permit them to have a right to a

practical voluntary liquidation, because they would

control the selection of the trustee, and could con-

trol his activities, and would have the administra-

tive duties and responsibility resting upon them

through the trustee, and could review the actions

of the administrator if they should be dissatisfied,

and could see that the wishes of the shareholders

would be more easily carried out than to have the
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matter liquidated by an equity receiver, who would

be controlled by his own judgment, and approved

by the court of equity.

However, this court's powers are limited. I

think In re Puget Sound Savings & Loan Associa-

tion, decided by this court, reported in 49 Federal,

2, beginning on page 221, is decisive of each and

every issue presented here.

Some suggestions have been made by the court

which are not necessary to be disposed of, and will

not be referred to. In that case, at page 223, the

court said:

'The shareholders are a collection of individ-

uals, united imder a collective name, sharing

equally the profits and losses, and enjoying privi-

leges and immunities in their collective character,

which do not belong to the individuals composing

it. The entire membership composes a distinct

entity.

'

A savings and loan association, under the laws

of this state, is a creature of the laws of the state.

The qualifications of membership is defined. Stat-

utory provision is made as to how membership may
be acquired. The legal status and limits of each

shareholder is likewise defined. Provision is made

in the event that the inspection discloses the corpo-

ration or association is not in a satisfactory condi-

tion, that notice may be given and it may be placed

in a satisfactory condition w^ithin a given time. If

not so placed, then it is the duty of the attorney

general, upon certain reports and requests made, to

bring an action in a court of equity to have a re-
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ceiver appointed, and for a dissolution of the cor-

poration."

And in view of the suggestions of counsel in the

argument this court likewise, at page 226, says:

"The disablement of the association by the ap-

pointment of a receiver in the state court from car-

rying on, did not change the legal status or rela-

tion of the petitioning shareholders, and in that

this case is clearly distinguished from General

Trust Company vs. Chicago Auditorium, 240 U. S.

581, where the disablement from performing an

executory contract constituted a breach, and the

cause of action accrued and made the demand ac-

tionable, and, therefore, proveable in bankruptcy;

while herein, there is no executory contract, and the

petitioners had no enforceable rights, disclosed in

the petition."

There is no enforceable right here in which de-

fault was made. No claim accrued to any person

by reason of any obligation. This court likewise

said at page 234:

"A creditor is one who has a claim proveable in

bankruptcy. Section 1, Bankruptcy Act, A-9. If

claims in issue are proveable debts under the bank-

ruptcy act they must be * * * founded upon

an open account, or upon a contract express or im-

plied."

It is obvious in this case that the obligations of

the association on provable claims are only $15,-

443.57, $2,000 borrowed money, $3,743.57 accounts

payable, borrowed money, $9,700.00, a total of $15,-

443.57. To pay these claims aside from capital

stock, evidenced by the payment upon shares is-
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sued, they have cash in hand and in banks of $18,-

510.41; undivided profits, $14,613.85; deferred

profits, $17,554.39; making a total of assets directly

applicable, $50,678.65, or a surplus on payment of

all of the provable claims against it, of $35,231.08.

Now, in view of the history of this litigation, ir-

respective of the legal rights or status, or the quali-

fications of the directing shareholders, I can con-

ceive of no way or plan by which the court can as-

sume under the law jurisdiction of this proceeding,

and decree insolvency on the petition filed.

When a petition is filed, or action commenced in

the court two questions are always presented to the

court. Or the first question presented is, has the

court jurisdiction? If the question of the court's

jurisdiction is not raised by anybody, the court

must determine that by itself, and this court hereto-

fore, in a cause where the jury had been empan-

eled, testimony offered and received, a part of the

plaintiff's case presented, immediately under the

testimony the question of jurisdiction as to the

amount involved was suggested to the court. The

court made some inquiry and from the answers

made and the facts as then stipulated, the court de-

clined jurisdiction, dismissed the jury and re-

manded the case to the state court. That is the

case of Cheroin against Lamont Manufacturing

Company. And from any viewpoint, the court was

in duty bound to inquire into its jurisdiction. And
one of those questions was of course the qualifica-

tions of the trustees to make this application.

The record discloses a resolution, but another
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question is whether it is insolvent. That is the pri-

mary matter, and when this matter was raised at

its inception, and determined by the court before

adjudication—it must be determined before adjudi-

cation—and I can readily realize that if the peti-

tion is sufficient upon its fac^, the court is not

bound to go back of the petition, but in view of the

fact of this court's determination of the Puget

Sound Savings & Loan case, that was the first sug-

gestion that came to the court. And upon inquiry

—and I will say counsel was very frank and did

not try to put anything over, but wanted the court

to be fully advised in every detail before any ac-

tion was taken, and I thank counsel for that. And

I find upon the disclosures made that the court is

without jurisdiction, and the petition for adjudi-

cation will have to be denied.

I may, if I find time, prepare a formal opinion

and file it. If I haven't time, you will know what

my mind is now.

BANKRUPT'S EXHIBIT ''A."

The Answer of Harry C. Johnson to the com-

plaint of Eckart and Greenbaum in Cause No.

246013, Superior Court.

Answering Paragraph lY of the complaint de-

fendant Johnson states that as Director of Effi-

ciency he has taken possession of the assets of the

Association pending examination and that he has

previously assisted and advised the officers of

the Association in an attempt to place the Associa-

tion in voluntary liquidation; that the examination

was not completed until September 22, when it was
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determined that the assets "were impaired and the

affairs of said Association were in fact in an un-

sound and unsafe condition."

By Paragraph VI it is denied that the defend-

ant ever ajDproved voluntary liquidation.

By Paragraph VII it is admitted that a new

board of directors was selected by the Association

as provided by its By-laws.

It is denied that the defendant attempted to in-

terfere or dictate the selection of the new board ex-

cept to disai3prove of any member of the old board

serving upon the new board and except for his dis-

approval of three certain shareholders being elected

to the new board.

BANKRUPT'S EXHIBIT "B."

The Answer of Home Savings and Loan Associa-

tion to the Complaint of Eckart and Greenbaum in

cause No. 246013. Contents not relevant.

BANKRUPT'S EXHIBIT "C."

Complaint of the Attomej^ General in the Matter

of the Receivership of Home Savings and Loan

Association in cause No. 246761, Superior Court,

King County, at the top of which appears the nota-

tion, "Serve Home Savings and Loan Association

by Frank Pettit, President."

Complaint alleges in substance that on Septem-

ber 22, 1931, the Director of Efficiency notified the

directors of the Association within twenty days to

restore its affairs to a sound condition; that the

twenty-day period has expired and that the officers

and directors of the Association have failed to re-
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store it to sound financial condition ; that the Asso-

ciation is unsound financially and it is necessary

that a receiver be appointed.

*'WHEREFORE, your petitioner prays that

the court appoint Harry C Johnson, Director of

Efficiency of the State of Washington, as receiver

for the said Home Savings and Loan Association

and that he also be appointed temporary receiver

pending the final determination of this action and

for such other and further orders as to the court

may seem meet and proper in the premises."

BANKRUPT'S EXHIBIT ^'D."

A copy of the Notice of Harry C. Johnson, Direc-

tor of Efficiency, dated September 22, 1931, ad-

dressed to the Board of Directors of Home Sav-

ings and Loan Association notifying them that an

examination has disclosed that the affairs of the

Association are in an unsound condition and that

unless the same are restored to sound condition

mthin twenty days the matter will be referred to

the Attorney General for appropriate action.

At the bottom of the letter appears the notation:

*'cc J. C. Lane,

A. W. Rinehart,

Estelle G. Mendenhall,

Frank Pettit,

J. J. Arnold,

O. N. Beim,

John W. Whitham,

John Dunbar, Attorney General."
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BANKRUPT'S EXHIBIT '*E.''

MINUTES OF A MEETING OF THE BOARD
OF DIRECTORS OF HOME SAVINGS
AND LOAN ASSOCIATION, July 7, 1931.

Present: Robert Grass, W. V. Eddy, C. M. Bai-

ley, C. C. Phillips, Mr. Oyler and C. E. Guthrie.

Present also Harry C. Johnson, Director of Effi-

ciency, and John W. Allen, Supervisor of Savings

and Loan Associations of the state of Washington.

It is recited that a deficit in the accounts of the

Association of an undetermined amount has been

discovered.

The notification of the Director of Efficiency was

then read stating in substance that an examination

of the Association's affairs is being conducted; that

from facts then disclosed the Association is in an

unsound condition for the reason that there has

been a substantial impairment of its capital

through unlawful diversion of funds; that the As-

sociation within twenty days must be restored to a

sound condition; otherwise the matter will be re-

ferred to the Attorney General for appropriate ac-

tion ; that the notice is given pursuant to Sec. 3735,

Remington's Compiled Statutes.

A motion that the Association proceed to volun-

tary liquidation was made and unanimously passed.

A motion was made and unanimously carried

authorizing the publication of the notice to stock-

holders of a stockholders' meeting.



vs. E. F. Plass et al. 33

BANKRUPT'S EXHIBIT "F."

MINUTES OF A SPECIAL MEETING OF
THE BOARD OF DIRECTORS OF HOME
SAVINGS AND LOAN ASSOCIATION.
(Undated.)

Present: Mrs. Mendenhall, Mr. Rinehart, Mr.

Whitham, Mr. Arnold, Mr. Eddy, Mr. Bine and Mr.

Pettit. Present also as attorneys, Eggerman and

Rosling and Mr. Cook representing the Committee

of Twelve.

Mr. Rosling reported that he had conferred with

the State Department endeavoring to reach a har-

monious understand which would permit voluntary

liquidation; that the department was insisting upon

receivership ; that it would not consent to voluntary

liquidation so long as the present personnel of the

board continued; that objection was made to Mrs.

Mendenhall, Mr. Rinehard and Mr. Arnold; that

the objection to Mrs. Mendenhall was that she had

received certain stock necessary to qualify as a

director by transfer from Mr. Eddy and would

therefore be under his domination.

After a discussion between the board and counsel

a motion was passed naming a committee to meet

with the Governor of the state in an effort to effect

a settlement of difficulties.
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MINUTES OF A SPECIAL MEETING OF
THE BOARD OF DIRECTORS HELD SEP-

TEMBER 23, 1931.

Present: Mr. Lane, Mr. Rinehart, Mrs. Menden-

hall, Mr. Pettit, Mr. Beim and Mr. Arnold.

The board proceeded to elect the following offi-

cers: Mr. Frank Pettit, president; Mr. L. F. Lane,

vice-president.

A motion was passed authorizing Mr. Pettit to

appoint an assistant secretary.

Mr. Riddell was retained as attorney and coun-

sel for the board.

MINUTES OF A SPECIAL MEETING OF
THE BOARD OF DIRECTORS HELD
SEPTEMBER 25, 1931.

Present: Six directors.

Mr. Dundas raised the question of the best way

to dispose of fixtures of the Association. Mr. Beim

and Mr. Whitham were appointed a committee to

confer with Mr. Dundas.

The question of renting a room to which to trans-

fer the records was discussed.

MINUTES OF A SPECIAL MEETING OF
THE BOARD OF DIRECTORS HELD
SEPTEMBER 27, 1931.

Present: Six directors.

A motion was made and carried that the Associa-
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tion rent space on the third floor of the Home Sav-

ings Building for $100.00 per month.

Mr. Pettit appointed Miss Watson as assistant

secretary.

MINUTES OF A SPECIAL MEETING OF THE
BOAED OF DIRECTORS HELD SEPTEM-
BER 30, 1931.

Present: Seven directors.

Motion was made and carried to secure additional

space in the basement of the Home Savings Build-

ing for the storage of records.

Seaboard Branch of the First Seattle Dexter

Horton National Bank was designated as depositary.

Moved that as each $10,000 accumulated that it

be applied on the indebtedness of the Association.

Resolution was passed dispensing with the ser-

vices of all employees of the Association except

four employees named.**********
MINUTES OF A SPECIAL MEETING OF

THE BOARD OF DIRECTORS HELD
OCTOBER 5, 1931.

Present: Seven directors.

The committee reported in regard to the sale of

certain fixtures of the Association.**********
MINUTES OF A SPECIAL MEETING OF

THE BOARD OF DIRECTORS HELD
OCTOBER 9, 1931.

Present : Six directors.
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The meeting was adjourned to October 14, if

called by the President; otherwise to October 19,

1931.

MINUTES OF A SPECIAL MEETING OF
THE BOAED OF DIRECTORS HELD
OCTOBER 19, 1931.

Present: Five directors.

A motion was carried directing Mr. Riddell to

select an accountant to work with him during the

trial and secure information.

MINUTES OF A SPECIAL MEETING OF
THE BOARD OF DIRECTORS HELD
OCTOBER 23, 1931.

Present: Five directors.

The meeting was adjourned to October 28, with-

out further action.

MINUTES OF A SPECIAL MEETING OF
THE BOARD OF DIRECTORS HELD
OCTOBER 28, 1931.

Present: Six directors.

Motion unanimously adopted directing Mr. Rid-

dell to appeal from the decision of the Superior

Court appointing a receiver and to file a super-

sedeas bond.
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MINUTES OF A SPECIAL MEETING OP
THE BOARD OF DIRECTORS HELD
OCTOBER 31, 1931.

Resignation of Mr. Beim as director was ac-

cepted.

SPECIAL MEETING OF THE BOARD OF
DIRECTORS HELD NOVEMBER 30, 1931.

Present: Five directors.

A resolution was adopted requesting John W.
Allen, Supervisor of Savings and Loans, to make
immediate payment from the funds of the Associa-

tion of the indebtedness due Seaboard Branch First

Seattle Dexter Horton National Bank and the

resolution directing application in voluntary bank-

ruptcy was unanimously passed.**********
MINUTES OF A SPECIAL METTING OF THE

BOARD OF DIRECTORS HELD DECEM-
BER 1, 1931.

Present: Five directors.

The board met and adjourned to December 2.**********
MINUTES OF A SPECIAL MEETING OF THE

BOARD OF DIRECTORS HELD DECEM-
BER 2, 193^.

Present: Five directors.

Motion was unanimously adopted fixing the com-

pensation of Mr. Riddell for services in the sum of

$5,000.00; compensation of Miss Watson in the simi
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of $100.00; and fixing the compensation for at-

tendance of various trustees' meetings at the rate of

$5.00 per meeting for each meeting attended.

BANKRUPT'S EXHIBIT ^'G."

MINUTES OF THE MEETING OF THE
BOARD OF DIRECTORS OF HOME SAV-
INGS AND LOAN ASSOCIATION HELD
ON SEPTEMBER 15, 1931.

Present: W. V. Eddy, C. C. Phillips, C. H.

Bailey, C. E. Guthrie, Wm. G. Oyler and H. F.

Dundas, Inspector in charge, and J. W. Allen, su-

pervisor of Savings and Loans.

A discussion was had concerning a list of names

proposed for the new Board of Directors by Mr.

Cook of the stockiiolders committee, the list con-

sisting of L. F. Lane, Frank Pettit, O. N. Beim,

A. W. Rinehart, J. J. Arnold, John W. Whitham

and Estelle G. Mendenhall.

Mr. Allen wished to go on record as stating that

he did not accept the list of names as above sub-

mitted.

The resignation of A. E. Pierce was accepted and

Mr. Lane was elected to fill the vacancy.

Mr. Oyler resigned and the vacancy so created

was filled by the election of Frank Pettit.

The meeting was adjourned to September 16.**********
Attached to said minutes is a typewritten state-

ment as follows:

"Ladies and Gentlemen:

So that there may be no chance of my being mis-
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quoted, I have written out the statement I wish

to make here and will therefore read it to you/'

I have been warned and advised that steps have

been taken to obtain for a certain clique a majority

on this new board and have previously told Mr.

J. J. Arnold what our attitude would be if such an

effort was made. Since then I have conferred with

the Director of Efficiency and am authorized to

speak for him as follows

:

"That he and the Division of Savings and Loans

will not approve of voluntary liquidation of the

Home Savings and Loan Association if any effort

is made to retain the members of the old board in

office. This is simply because a definite promise

was made the shareholders through the newspapers

at the time of this failure and repeated again at

the meeting of September 7, that these men would

not continue in office. We will also not approve

any board that includes in its membership either

Mr. Rinehart or Mr. J. J. Arnold and for the fol-

lowing reasons:"

The statement then in substance alleges that Mr.

Arnold has been engaged in political maneuvering

for the appointment of himself and the group re-

ferred to as directors of the institution and that

Mr. Arnold has solicited the appointment of the

members of the committee of twelve who would

agree to nominate certain directors.

That Mr. Rinehart has spread gossip and made

misstatements concerning the Department of Effi-

ciency, is insubordinate, inefficient, undependable

and domineering. That any seven men designated
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by the Board of Directors will be accepted as the

new providing it does not include any of the old

directors or the two above named.

That approval for voluntary liquidation will

never be granted unless the directors meet the de-

partment with a disinterested board of directors.

Minutes of a meeting of the Directors held Sep-

tember 16, 1931.

Present: W. Y. Eddy, C. H. Bailey, Robert

Grass, C. E. Guthrie, C. C. Phillips, L. F. Lane,

Frank Pettit, Estelle G. Mendenhall, John W. Whit-

ham, J. J. Arnold, A. W. Rinehart and O. N. Beim.

Mr. Pettit and Mr. Lane signed the oath of office.

The resolution was passed surrendering the lease

of the Association upon its former banking rooms.

Mr. Bailey then resigned as member of the board

of trustees and EsteUe G. Mendenhall was elected

to fill the vacancy. Mrs. Mendenhall thereupon

executed the oath of office.

Dr. Guthrie thereupon resigned; his resignation

was accepted, Mr. O. N. Beim was thereupon elected

to fill the vacancy and filed his oath of office.

Mr. Robert Grass thereupon resigned and his

resignation was accepted.

Mr. A. W. Rinehart was elected to fill the vacancy

and thereupon filed his oath of office.

Mr. Phillips thereupon resigned and J. J. Arnold

was elected to fill the vacancy.

Mr. Eddy thereupon resigned and Mr. Whitham
was elected to fill the vacancy.

Mr. Whitham thereupon filed his oath of office.
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BANKRUPT'S EXHIBIT "H."

Copy of letter from Riddell, Brackett and Fow-

ler to John W. Allen, Supervisor of Savings and

Loans, dated November 20, 1931, regarding the pay-

ment of $150,000 note owing by the Association

and enclosing a copy of the Resolution of the Board

of Trustees of September 7; copy of a letter from

Riddell, Brackett & Fowler to Lester T. Parker,

Attorney General's office, dated November 28, 1931,

quoting the resolution of September 30, and request-

ing payment of the note ; copy of a letter from Les-

ter T. Parker of the Attorney General's office to

Riddell, Brackett & Fowler dated November 25,

quoting Mr. Allen as willing to pay off the note re-

ferred to if the Board will meet and authorize pay-

ment; copy of a letter from Riddell, Brackett &

Fowler to Mr. Dunbar, Attorney General, dated

November 24, 1931, asking if payment of the $150,-

000 note has ibeen made.

BANKRUPT'S EXHIBIT ''I."

The Bj^-laws of The Home Savings and Loan

Association. It is provided that a vacancy created

by the resignation of a Director during the interim

between stockholders' meetings may be filled by the

election of a new director by the remaining mem-

bers of the board.

"Article 1, Sec. 8. An account shall be kept

with each shareholder, showing the nember of shares

subscribed.
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Article II, Sec. 1. The shareholders of the Asso-

ciation are those in whose names shares of the

capital stock of the Association may appear on the

books of the Association.

Article II, Sec. 2. There shall be a regular an-

nual meeting of the shareholders of the Association

held at two o'clock P. M. at the office of the Asso-

ciation at Seattle, Washington, on the last Monday
in July of each year beginning with July 31st, 1916,

and there may be special meetings whenever the

same shall be regularly called and held as herein-

after provided. Notice of annual meetings may be

by publication in one or more daily or weekly news-

papers published in the city of Seattle, or may he

printed and mailed to each shareholder at his or her

last known address; fifteen (15) days' notice shall

be given of such meetings.

Sec. 3. At the regular annual meeting of the

shareholders there shall be elected a board of di-

rectors consisting of seven members of the Associa-

tion, which board shall include a president and a

secretarj^, both of whom shall likewise be elected

by the shareholders, all of whom shall serve until

the next amiual meeting of the shareholders and

until their successors are duly elected and qualified.

Sec. 4. Shareholders may vote either in person

or by proxy. At all meetings of the shareholders,

each shareholder whose dues or payments are not

in arrears more than ten (10) days shall be en-

titled to one vote irrespective of the number or

shares of stock standing in his or her name, and

further provided, that for each and every fully
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paid share or its equivalent in excess of one fully

paid share shall be entitled to a corresponding

number of share votes.

Sec. 8. At any meeting, regular or special, regu-

lar notice of which has been given in accordance

with the provisions hereinafter stated, a majority

of the capital stock entitled to vote and issued and

outstanding shall constitute a quorum to transact

business.

Article III, Sec. 2. The members of said Board

of Directors, including the President and Secretary,

shall 'be chosen by ballot at the regular annual

meeting of the stockholders, and any hona fide

shareholder shall be eligible to election, provided,

however, that all shall be citizens of the United

States, and a majority of the Board shall be resi-

dents of the state of Washington.

Sec. 3. Regular meetings of the Board of Di-

rectors shall be held without notice at such times

and places as the Board of Directors may from

time to time determine at their last preceding meet-

ing. At such meetings any and all business may
be transacted and a majority of said Board as

elected and qualified shall constitute a quorum to

transact business, and the majority of such Board

present at any meeting shall govern the actions and

be sufficient to hind the Association.

Article V, Sec. 2. Special meetings of the Board

of Directors may be called at any time on notice

from the President or by any other two directors

of the Association, and such notice shall state the

time and purpose and place of the proposed meet-



44 The Home Savings and Loan Association

ing, and shall be served by leaving vdth or mailing

to each director personally a copy thereof at least

three (3) days before time of the proposed meet-

ing."

BANKRUPT'S EXHIBIT "J."

Certificate dated September 1, 1931, signed by

the Worthy Matron and Worthy Patron of Myrtle

Chapter No. 48, O. E. S. that Estelle Mendenhall

has since September 7, been authorized to repre-

sent the Lodge in all matters pertaining to Deposit

numbers 32974 and 21030 with Home Savings and

Loan Association, with full authority to sign, etc.

BANKRUPT'S EXHIBIT "K-1."

Deposit Book No. 32974 issued to Myrtle Chapter

No. 48, O. E. S. showing $500.00 on deposit since

January 6, 1930.

BANKRUPT'S EXHIBIT "K-2."

Deposit Book No. 21030 issued to "Mrs. A. E.

Bamberg, Treasurer, No. 48, O. E. S., permanent

relief fund," showing $3,748.46 on deposit since

February 5, 1930.

BANKRUPT'S EXHIBIT "M."

Letter of Harry C. Johnson, Director of Effi-

ciency, to the Board of Directors of Home Savings

and Loan Association dated December 2, removing

them as directors.

BANKRUPT'S EXHIBIT "N."

The decision of the Supreme Court of the state
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of Washington in the appeal from the order of the

Superior Court granting a receivership of the

Home Savings and Loan Association dated Novem-

ber 27, 1931, reported Vol. 65 Wash. Dec. Vol. 4,

p. 289.

The STIPULATION of Counsel as follows: Ex-

hibit "O."

IT IS STIPULATED that the court shall take

judicial notice of all the laws of the state of Wash-
ington applicable hereto.

II.

At all times herein it appears that the records of

the Home Savings and Loan Association show the

following named persons were shareholders, as

hereinafter set forth:

A. W. RINEHART. A. W. Rinehart, by book

41901, amount of share, $483.58, which amount was

reduced by a pledge for a loan with the association

of $191.15.

In addition to the foregoing, A. W. Rinehart had

an assignment of account No. 38871, of Lois L.

Rhodes, which account was in the total amount of

$29.43, and for which Rinehart says he paid $25.00

in cash, on or about September 15, 1931, at which

time he secured the assignment. This assignment

was filed with the liquidator of the association on

September 15, 1931.

J. J. ARNOLD was a shareholder by book 14347

in the amount of $41.64, and he, together with

George J. Parnham and R. W. Scott, by book 47661

in the sum of $1,000 which said account 47661 was
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subject to withdrawal only on the ^^oint signatures

of any two of said three persons. And on the 19th

of September, 1931, the other two individuals as-

signed said account to him, which assignment was

not filed with the liquidator of the association, and

for which assignment said Arnold paid nothing.

This assignment he has retained at all times in his

own possession. He states that he and the two

others mentioned, had a personal interest in the ac-

count, to the extent of $230. each.

JOHN W. WHITHAM, shareholder by Book

25210 in the sum of $561,27, against which there

is a loan of $500. There is also an account on

which the authorized signature of John Krueger

Estate, John W. Whitham, attorney for the Estate

in the sum of $5,588.07. The Krueger Estate is in

the process of administration in the Superior Court

of King Coimty, Washington, and has not been dis-

tributed. No order of the court has been entered

in said estate allowing Whitham an attorney fee,

but Whitham states that the same has been agreed

upon which the distributees of the estate.

ESTELLE G. MENDENHALL on the 15th of

September, 1931, there was filed with the liquida-

tor of the Association an assignment to Mrs. Men-

denhall of account 24352 in the sum of $3,136.41

from W. V. Eddy, agent. For this assignment she

paid nothing. Mrs. Mendenhall has in her posses-

sion and has produced pass-book 32974, in said as-

sociation standing in the name of Myrtle Chapter

48 O. E. S. showing a balance of $500.00. The rec-

ords of the association and the signature attached
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to said account 32974 is as follows, "Myrtle Chapter

No. 48, O. E. S., Anne E. Bamberg, Treas."

FRANK PETTIT. Frank Pettit produces an

assignment dated September 15, 1931, whereby there

was assigned to him account 46992 from Laundry

Workers Union, Local No. 24, in the sum of $500.00

for which he paid nothing. This assignment has

never been filed with the Liquidator of the associa-

tion. This assignment is signed by C B. Roe,

William E. Savage and William Goldthorpe. The

said account, towit, 46992, shows the authorized

signature of said account is as follows: "Laundry
Workers Union, Local 24. Pay only on two signa-

tures. One signature must be Hilda O'Connor."

The signature care covering said account shows

that the other authorized signature in addition to

Hilda O'Connor is one of the following: Colvin B.

Roe, A. E. Switzer, Ray Nichelson.

L. F. LANE. Account book 43618, |5,361. It is

admitted that Lane held the necessary shares for

proper qualification.

O. N. BEIM. Account 19226. He had $3,115.-

00. Mr. Beim resigned his office as director on

October 31, 1931, at a meeting at which Rinehart,

Arnold, Lane, Beim and Pettit were present, as

directors. His resignation was accepted. The po-

sition thus vacated was never filled by the remain-

ing board.

The foregoing is not to be deemed an admission

by the objecting shareholders that said board of di-

rectors ever legally qualified or had any authority

to act as such, but is an admission merely as to
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their standing as shareholders in said association.

And it is not an admission by the association that

the board was not both a de jure and a rfe facto

board.

The financial statement of the association as of

the close of business, December 5, 1931, is as fol-

lows :

Cash on hand and in banks $18,510.41

Bonds and Warrants 169,503. 13

First mortgages on improved real es-

tate 2,500,102.83

Advances on real estate loans 12,587 . 33

Loans on Association shares 325,164 . 08

Keal estate sold on contract 121,892.70

Real estate owned 461,456 . 10

Furniture and fixtures 14,346 . 30

Loans on bonds 2,205 . 00

Due from other associations 10,000 . 00

A. E. Pierce, defalcations 585,964 . 28

Total resources $4,221,732.16

LIABILITIES.

Association shares 4,174,120 . 35

Due borrowers on incomplete loans . . . 2,000 . 00

Accounts payable 3,743 . 57

Borrowed money 9,700 . 00

Undivided profits 14,613 . 85

Deferred profits 17,554.39

$4,221,732.16
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This account has been set up since July 7, 1931,

and is subject to change pending the verification of

other account.

The only difference between the condition of the

association as of December 5, 1931, and as of the

date of the filing of the petition, is on the payment

of $152,325.00 to the First National Bank, pursu-

ant to an order of court, dated December 2, 1931.

The petitioner does not concede that the liabili-

ties shown on said statement are the only liabilities

of the association. The showing is a financial

statement of the association as of December 5, 1931.

It is conceded that this reflects the financial con-

dition of the association at the time of the filing

of the voluntary petition in bankruptcy herein,

with the following exceptions:

1. Riddell claims that there was an obligation

to the First National Bank in existence at the time

said voluntatry petition was filed.

Oldham contends to the contrary, and the same

is left open for proof.

2. Riddell claims—but this is not conceded by

Oldham—that the board of directors, since Septem-

ber 7, 1931, have incurred certain obligations which

are likewise debts of the association. These obli-

gations so asserted by Riddell, but not conceded by

Oldham, are as follows:

A. Five thousand dollars ($5,000.00) to Riddell,

Brackett & Fowler, as attorneys' fees.

B. Seventy-five dollars ($75.00) each to the va-

rious members of the board of directors as follows

:

Frank Pettit, $75.00; J. J. Arnold $65.00; L. F.
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Lane, $75.00; A. W. Rinehart, $75.00; John W.
Whitham, $60.00; Estelle Mendenhall, $60.00; O. N.

Beim, $55.00; being $5.00 to each of said persons

for each attendance had at the board of directors'

meetings. To Cora L. Watson, $100.00 as services

as assistant secretary, and moneys borrowed from

a number of individual shareholders to finance the

litigation in the state court, whereby the director

of efficiency was appointed the receiver of said as-

sociation in the total simi of approximately $500.00.

None of said alleged debts so claimed by Riddell

and which are not admitted by Oldham have ever

been filed with the Liquidator of the association, or

called to his attention, nor has he been in any way

notified concerning the same.

This stipulation shall not be construed as an ad-

mission by Oldham that the Board of Directors had

any legal authority whatsoever; on the other hand

Biddell claims said Board of Directors was fully

authorized at all times.

Both parties reserve the right to offer testimony

with the consent of the court.

SHAREHOLDERS' EXHIBIT 1.

The resignation dated July 10, 1931, to take

effect on September 7, 1931, signed by W. V. Eddy,

C. B. Guthrie, C. C. Phillips, Wm. G. Oyler, C. M.

Bailey and Robert Grass.

SHAREHOLDERS' EXHIBIT 2.

The resignation of Ahira E. Pierce dated Septem-

ber 16, to take effect immediately.
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SHAREHOLDERS' EXHIBIT 3.

The order of the Superior Court dissolving the

Association.

"It appearing to the court from the facts and

records herein and from the remittitur of the Su-

preme Court of the State of Washington that

Harry C. Johnson has 'been appointed and has

qualified as receiver of the Home Savings and Loan

Association, a building and loan association, organ-

ized under the laws of the state of Washington in

certain proceedings brought by the Attorney Gen-

eral for the purpose of the dissolution of said

Association and for the appointment of the Director

of Efficiency as receiver, and the court having ren-

dered its decision therein, which decision has been

affirmed, on appeal therefrom.

IT IS ORDERED that the Home Savings and

Loan Association be and the same is hereby dis-

solved ; that all restraining orders heretofore issued

out of this court and all proceedings in which said

Home Savings and Loan Association is party liti-

gant be and the same are hereby continued in full

force and effect in favor of Harry C. Johnson, as

receiver of said Home Savings and Loan Associa-

tion.

IT IS FURTHER ORDERED that Harry C.

Johnson as such receiver be and is hereby substi-

tuted as a party litigant in all proceedings now
pending in the Supreme Court of the state of Wash-

ington in place of and as successor to said Home
Savings and Loan Association.
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Done in open court this 2d day of December,

1931.

OTIS W. BKINKER,
Judge.

Presented by

ROBERT OLDHAM,
Attorney for Receiver."

CERTIFICATE.

United States of America,

State of Washington,

County of King,—ss.

I, JEREMIAH NETERER, Judge of the Dis-

trict Court of the United States for the Western

District of Washington, Northern Division, and the

Judge before whom the foregoing cause was tried,

do hereby settle and approve the foregoing state-

ment of the e^ddence as a true and complete state-

ment of all of the evidence introduced at the hear-

ing in the above-entitled proceedings and the same

is hereby ordered filed as a statement of the evi-

dence to be included in the record on appeal in the

above-entitled cause as provided by Equity Rule 75,

and transmitted forthwith to the Clerk of the Cir-

cuit Court of Appeals at San Francisco, Cal.

Done in open court this 18 day of January, 1932.

JEREMIAH NETERER,
Judge.
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[Title of Court and Cause.]

STIPULATION RE STATEMENT OF EVI-

DENCE.

It is stipulated by the undersigned that the fore-

going may be certified by the Honorable Jeremiah

Neterer, Judge of the above-entitled court, as a

statement of the evidence on appeal, under Equity

Rule 75.

Dated the 18th day of January, 1932.

C. F. RIDDELL,
S. M. BRACKETT,
T. N. FOWLER,

Attorneys for Alleged Bankrupt.

R. P. OLDHAM,
DAVID JARVIS,

Attorneys for Plass and Intervenors.

Filed Jan. 18, 1932, at 10:15 A. M.

[Title of Court and Cause.]

PETITION FOR APPEAL.

To the Honorable JEREMIAH NETERER, Judge

of the United States District Court for the

Western District of Washington, Northern

Division.

The Home Savings and Loan Association, peti-

tioner in the above-entitled proceedings, prays that

it may be permitted to take an appeal from the
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judgment or decree entered in the above cause on

the 8th day of December, 1931, to the United States

Circuit Court of Appeals for the Ninth Circuit for

the reasons specified in the assignment of errors

herewith filed and presented.

Your petitioner further prays that an order be

entered fixing the amount of the surety which your

petitioner shall give and furnish upon said appeal.

THE HOME SAVINGS AND LOAN AS-

SOCIATION, a Washington Corpora-

tion.

By RIDDELL, BRACKETT & FOWLER,
Its Attorneys.

Filed Dec. 17, 1931. [15]

[Title of Court and Cause.]

ASSIGNMENTS OF ERRORS ON APPEAL.

Comes now the Home Savings and Loan Asso-

ciation, petitioner in the above proceedings, and

files the following assignments of error upon which

it ^vill rely in the prosecution of the appeal from

the order or decree entered herein on December

8, 1931:

1. The Court erred in oveiTuling the demurrer

of petitioner The Home Savings and Loan Asso-

ciation to the petition filed herein by E. F. Plass,

Charles E. Stutz, J. DiLuck, Boulder Investment

Co. and George Matheny.

2. The Court erred in refusing to entertain
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jurisdiction of the matters set forth in the petition

of The Home Savings and Loan Association.

3. The Court erred in refusing to enter an order

adjudging petitioner, The Home Savings and Loan
Association, bankrupt.

4. The Court erred in the entry of the order or

decree of dismissal of December 8, 1931.

Respectfully submitted,

THE HOME SAVINGS AND LOAN AS-
TION.

By C. F. RIDDELL,
S. M. BRACKETT,
N, N. FOWLER,

Its Attorneys.

Filed Dec. 17, 1931. [16]

[Title of Court and Cause.]

ORDER ALLOWING APPEAL.

The petition of The Home Savings and Loan
Association, petitioner in the above-entitled cause,

for an appeal from the final order or decree entered

herein on the 8th day of December, 1931, together

with an assignment of errors being presented and

considered,

IT IS ORDERED that the said petition be and

is hereby granted and the said appeal is hereby

allowed upon the petitioner filing herein a bond

conditioned as required by law in the sum of

$300.
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Dated this 17 day of December, A. D. 1931.

JEREMIAH NETERER,
Judge, United States District Court for the West-

ern District of Washington, Northern Division.

Filed Dec. 17, 1931. [17]

[Title of Court and Cause.]

BOND ON APPEAL.

KNOW ALL MEN BY THESE PRESENTS:
That The Home Savings and Loan Association, a

Washington corporation, as principal, and Massa-

chusetts Bonding & Insurance Company, a corpora-

tion organized and existing under and by virtue of

the laws of the Commonwealth of Massachusetts,

as Surety, are held and firmly bound unto United

States of America and to E. F. Plass, Charles E.

Stutz, J. DiLuck, Boulder Investment Co. and

George Matheny, in the full and just simi of Three

Hundred Dollars ($300.00), to be paid to the said

United States of America, or to E. F. Plass,

Charles E. Stutz, J. DiLuck, Boulder Investment

Co. and George Matheny, their heirs, executors, ad-

ministrators, successors or assigns, to which pay-

ment, well and truly to be made, we bind our-

selves, our heirs, executors, administrators and

successors, jointly and severally by these presents.

Sealed with our seals and dated this 17th day of

December, 1931.
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WHEREAS, lately in the United States District

Court for the Western District of Washington,

Northern Division, in Bankruptcy, is a certain

proceeding wherein the Home Savings and Loan

Association filed its petition for an adjudication

as voluntary ibankrupt and its said petition was

resisted by said E. F. Plass, Charles E. Stutz, J.

DiLuck, Boulder Investment Co., and George Ma-

theny, an order or decree was entered on the 8th

day of December, 1931, dismissing the petition of

The Home Savings and Loan Association and the

said The Home Savings and Loan Association has

heretofore petitioned for and been allowed by said

United States District Court for [18] the

Western District of Washington, Northern Di-

vision, in Bankruptcy, an appeal to the United

States Circuit Court of Appeals for the Ninth

Circuit and a citation has heretofore been is-

sued directed to said E. P. Plass, Charles E.

Stutz, J. DiLuck, Boulder Investment Co. and

George Matheny citing them to appear in the said

United States Circuit Couii: of Appeals for the

Ninth Circuit at San Francisco, California, thirty

(30) days from and after the date of said citation,

Now the conditions of the above obligation are such

that if the said the Home Savings and Loan Associa-

tion shall prosecute its said appeal to effect and an-

swer and pay all costs if it fails to make good iti? plea.
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then the above obligation to be void; otherwise to

remain in full force and virtue.

THE HOME SAVINGS AND LOAN AS-

SOCIATION, a Washington Corpora-

tion.

By C. F. RIDDELL,
S. M. BRACKETT,
T. N. FOWLER,

Its Attorneys.

MASSACHUSETTS BONDING AND IN-

SURANCE COMPANY,
[Seal] By (Not Legible)

Its Attorney-in-fact.

The foregoing bond is hereby approved this 17

day of December, A. D. 1931.

JEREMIAH NETERER,
Judge, United States District Court for the Western

District of Washington, Northern Division.

Filed Dec. 17, 1931. [19]

[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT OF RECORD.

To the Clerk of the Above-entitled Court

:

Please prepare and certify for use of the under-

signed as appellant in its appeal this day taken in

these proceedings to the United States Circuit Court

of Appeals for the Ninth Circuit the following

papers and records on file in your office

:

1. The petition of the Home Savings and Loan

Association to be adjudged a voluntary bankrupt.
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2. The petition of E. F. Plass, Charles E. Stutz,

J. DiLuck, Boulder Investment Co. and George

Matheny objecting to the said voluntary proceed-

ings.

3. The demurrer of the Home Savings and Loan
Association to the petition of E. F. Plass, Charles E.

Stutz, J. DiLuck, Boulder Investment Co. and

George Matheny.

4. The answer of The Home Savings and Loan
Association to the petition of E. F. Plass, Charles

E. Stutz, J. DiLuck, Boulder Investment Co. and

George Matheny.

5. The order or decree entered herein on Decem-

ber, 8, 1931, dismissing the petition of The Home
Savings and Loan Association.

6. The petition of The Home Savings and Loan
Association for the allowance of an appeal.

7. The assignments of error herein filed by The
Home Savings and Loan Association.

8. The order allowing the appeal of The Home
Savings and Loan Association. [20]

9. The citation issued upon the appeal of The
Home Savings and Loan Association, together with

the Marshal's return of service thereon.

10. The appeal bond of The Home Savings and
Loan Association.

RIDDELL, BRACKETT & FOWLER,
Attorneys for The Home Savings and Loan Associa-

tion.

Filed Dec. 17, 1931. [21]
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[Title of Court and Cause.]

PROOF OF SERVICE.

United States of America,

State of Washington,

County of King,—ss.

S. M. Brackett, being first duly sworn, on oath

deposes and says: That he is one of the attorneys

for the petitioner. Home Savings and Loan Associa-

tion, in the above proceedings; that he is and at all

times herein referred to has been more than 21 years

of age, duly licensed to practice law in the courts

of the State of Washington and in the United

States Courts sitting therein; that upon the 18th

day of December, 1931, he served the petition for

appeal, assignment of errors, order allowing the

appeal, bond on appeal and praecipe for a tran-

script of the record in the above-entitled proceed-

ings upon Messrs. Bausman, Oldham, Walkinshaw

& Jarvis by delivering a true copy of each of said

papers or instruments to Robert P. Oldham, one

of the attorneys of the said firm of Bausman, Old-

ham, Walkinshaw & Jarvis at the office of the said

Oldham in the Hoge Building, Seattle, Washington.

S. M. BRACKETT.

Subscribed and sworn to before me this 28th day

of December, A. D. 1931.

[Seal] CORA L. WATSON,
Notary Public in and for the State of Washington,

Residing at Seattle.
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Copy of wdthin received, Dec. 30, 1931.

BAUSMAN, OLDHAM & WALKIN-
SHAW,

Attorneys for Plff.

Filed Dec. 30, 1931. [22]

[Title of Court and Cause.]

SUPPLEMENTAL PEAECIPE FOR TRAN-
SCRIPT OF RECORD

To the Clerk of the Above-entitled Court:

In addition to the papers mentioned in the origi-

nal praecipe herein filed, please attach and certify

as a part of the record on appeal herein the proof

of service of the petition for appeal, assignment of

errors, order allowing appeal, bond on appeal and

praecipe.

Dated at Seattle this 30th day of December, A. D.

1931.

RIDDELL, BRACKETT & FOWLER,
Attorneys for Home Savings & Loan Association.

Copy of the foregoing received this 30th day of

December, A. D. 1931.

Attorneys for E. F. Plass, Charles E. Stutz, J. Di-

Luck, Boulder Investment Co., and George

Matheny.

Copy of within received Dec. 30, 1931.

BAUSMAN, OLDHAM & WALKIN-
SHAW,

Attorneys for Ptff.

Deft.

Filed Dec. 30, 1931. [23]
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[Title of Court and Cause.]

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANvSCRIPT OF RECORD.

United States of America,

Western District of Washington,—ss.

I, Ed M. Lakin, Clerk of the United States

District Court for the Western District of Washing-

ton, do hereby certify this typewritten transcript

of record to be a full, true, correct and complete

copy of so much of the record, papers and other

proceedings in the above and foregoing entitled

cause, as is required by praecipe of counsel, filed

and shown herein, as the same remain of record and

on file in the office of the Clerk of said District

Court, and that the same constitute the record on

appeal herein from the judgment of the said

United States District Court for the Western Dis-

trict of Washington to the United States Circuit

Court of Appeals for the Ninth Circuit.

I hereby certify the following to be a fuU, true

and correct statement of all expenses, costs, fees and

charges incurred and paid in my office by or on be-

half of the appellant herein, for making record,

certificate of return to the United States Circuit

Court of Appeals for the Ninth Circuit in the above-

entitled cause, to wit: [24]

Clerk's fees (Act of Feb. 11, 1925) for mak-

ing record, certificate or return, 70 folios

at 15^ $10.50
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Certificate of Clerk to Transcript of Record,

with seal 50

Total $11.00

I hereby certify that the above cost for preparing

and certifying record, amounting to $11.00, has been

paid to me by the attorney for appellant.

I further certify that I attach hereto and trans-

mit herewith the original citation issued in this

cause, together with acceptance of copy.

IN WITNESS WHEREOF I have hereunto set

my hand and affixed the official seal of said Dis-

trict Court at Seattle, in said District, this 30th day

of December, 1931.

ED. M. LAKIN,
Clerk of the United States District Court, Western

District of Washington.

By F. W. Moses,

Deputy. [25]

[Title of Court and Cause.]

CITATION.

United States of America : To E. F. Plass, Charles

E. Stutz, J. DiLuck, Boulder Investment Co.,

George Matheny and to Frederick Bausman,

Robert P. Oldham, Robert B. Walkinshaw and

David H. Jarvis, Their Attorneys

:

You and each of you are hereby cited and ad-

monished to be and appear in the United States

Circuit Court of Appeals for the Ninth Circuit,

at the city of San Francisco, California, within 30
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days from the date hereof, pursuant to an order

allowing an appeal from the order or decree of dis-

missal entered on the 8th day of December, 1931,

by the District Court of the United States for the

Western District of Washington, Northern Divi-

sion, in that certain proceeding wherein The Home
Savings and Loan Association, a Washington cor-

poration, is appellant, and you are appellee, to show

cause, if any there be, why the order or decree

rendered by this court on December 8, 1931, dismiss-

ing the petition of the said The Home Savings and

Loan Association should not be corrected and why

speedy justice should not be done to the parties

on that behalf.

Dated this 17 day of December, A. D. 1931.

JEREMIAH NETERER,
Judge, United States District Court, for the West-

ern District of Washington, Northern Division.

Filed Dec. 17, 1931. [26]

RETURN ON SERVICE OF WRIT.

United States of America,

West. District of Wash.,—ss.

I hereby certify and return that I served the an-

nexed citation on the therein named E. F. Plass,

Charles E. Stutz et al., by handing to and leaving a

true and correct copy thereof with Mr. Robert P.
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Oldham personally at Seattle, in said District on the

18th day of December, A. D. 1931.

CHARLES E. ALLEN,
U. S. Marshal.

By Ivor L. Ajax,

Deputy.

Filed Dec. 21, 1931. [27]

[Endorsed]: No. 6714. United States Circuit

Court of Appeals for the Ninth Circuit. The
Home Savings and Loan Association, a Corpora-

tion, Appellant, vs. E. F. Plass, Charles E. Stutz,

J. DiLuck, Boulder Investment Co., and George

Matheny, Appellees. Transcript of Record. Upon
Appeal from the United States District Court for

the Western District of Washington, Northern Di-

vision.

Filed January 2, 1932.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit.
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United States Circuit Court of Appeals for the

Ninth Circuit.

No. 6714.

THE HOME SAVINGS AND LOAN ASSOCIA-
TION, a Washin^on Corporation,

Appellant,

vs.

E. F. PLASS et al.,

Appellees.

PETITION FOR ALLOWANCE OF APPEAL.

To the Honorable Judges of the Above-entitled

Court

:

Comes now The Home Savings and Loan Asso-

ciation, appellant herein, and respectfully petitions

and shows the court:

I.

That upon the 2d day of December, 1931, peti-

tioner filed in the District Court of the United

States for the Western District of Washington,

Northern Division, its petition for adjudication as

a voluntary bankrupt. That a hearing upon said

petition was set for the 7th day of December, 1931,

before the Honorable Jeremiah Neterer, Judge of

said court.

II.

That E. F. Plass, Charles B. Stutz, J. DiLuck,

Boulder Investment Co. and George Matheny by

their attorneys, Messrs. Bausman, Oldham, Walkin-

shaw & Jarvis filed in said proceedings a petition
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alleging themselves to be shareholders and object-

ing to the adjudication prayed for in petitioner's

petition, setting out in their said objections that on

November 7, 1931, the Superior Court of King

County upon the complaint [30] of the Attor-

ney General had appointed Harry C. Johnson, Di-

rector of Efficiency of the State of Washington,

receiver of petitioner; that the said order had been

appealed to the Supreme Court of the State of

Washington and was by that court affirmed on No-

vember 27, 1931; that the remittitur therein was

filed with the Clerk of the Superior Court of King

County on December 2, 1931, and that on Decem-

ber 2, 1931, an order was entered dissolving the

said petitioner association; that the petition in

voluntary bankruptcy herein was filed subsequent

to the entry of said formal decree of dissolution;

that the Board of Directors of the petitioner cor-

poration are not the legally constituted board of

said corporation and are without legal right to act

in the filing of the petition; that certain of said

directors were not legally qualified to hold the

office of director by reason of their failure to

comply with the statutes of the state of Wash-

ington requiring each to have paid in cash at least

$500.00 on stock subscriptions; that the Associa-

tion has assets in excess of $3,000,000, and its

assets exceed its liabilities by $3,000,000; that it

has cash on hand of approximately $20,000.00 and

owes no provable debts as defined by the Bank-

ruptcy Act.

III.

To this petition of said Plass et al. petitioner
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filed a motion to strike and demurrer, each of which,

were overiniled; then answered denying the ma-

terial allegations.

IV.

Upon the hearing had before Honorable Jere-

miah Neterer, Judge of the District Court, the

evidence adduced consisted of a stipulation be-

tween counsel, a copy of which is hereto attached,

marked Exhibit "A," dociunentary evidence and

the admissions of counsel. That from the evidence

so [31] adduced it appeared that on or about

the 7th day of July, 1931, Harry C. Johnson as

Director of Efficiency of the State of Washington,

took possession of the assets of your petitioner

pending examination.

V.

That the said examination continued until the

22d day of September, 1931, and during said period

the original board of directors of petitioner re-

signed and their resignations being accepted sepa-

rately, a new board was elected by the remaining

members of the board of directors to take the place

of those resigned until the complete membership

of the said board had been changed. That the

said new board so ,elected proceeded to function by

cancellation of a lease upon the Association's

quarters, the arrangement for new quarters, the

sale of its furniture and fixtures and was at all times

recognized by Harry C. Johnson as Director of

Efficiency as being the board of directors of appel-

lant.
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VI.

That upon the 22d day of September, 1931, the

said Harry C. Johnson as Director of Efficiency of

the state of Washing-ton, served upon the said new

board of directors of petitioner a notice requiring

the said board within twenty (20) days to put the

assets of the petitioner in safe condition; other-

wise the matter would be referred to the Attorney

General for action. That upon the expiration of

the said twenty (20) days a suit was commenced

by the Attorney General of the state of Washing-

ton against petitioner for the appointment of a

receiver, which suit was resisted by petitioner

through its said new board of trustees, was ap-

pealed to the Supreme Court and resulted on

November 27, 1931, in an affirmance of the order

of the lower court appointing a receiver. [32]

VII.

That upon the remittitur in said cause being re-

turned to the Superior Court of King County

on Decemher 2, 1931, on the same day and date

and without any notice to petitioner or its counsel,

the receiver in said proceedings, Harry C. Johnson,

through Robert P. Oldham, his attorney, secured

the entry of an ex parte order dissolving said cor-

poration.

VIII.

That upon the said December 2d, pursuant to

resolution previously passed, petitioner filed in the

District Court of the United States for the Western

District of Washington, Northern Division, its pe-

tition for an adjudication of voluntary bankruptcy.
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IX.

That on the 8th day of December, 1931, the Hon-

orable Jeremiah Neterer signed and filed herein an

order or decree dismissing the said proceedings, a

copy of which is hereto attached, marked Exhibit

X.

That on the ITtli day of December, 1931, peti-

tioner herein filed with the said District Court its

petition for the allowance of an appeal, together

\Yith. an assigmnent of errors, a copy of which

assignment of errors is hereto attached, marked

Exhibit '^C." That an order was on said 17th

day of December, 1931, entered allowing the said

appeal and fixing the amount of the appeal bond

and on the same day and date a citation was issued

directed to said Plass et al. and served upon their

counsel. That petitioner thereupon filed its bond

after the same was approved by the court and its

praecipe for a transcript of the record upon said

appeal. That said transcript has been prepared

and has been forwarded to the Clerk of [33]

this court and filed in these proceedings.

XI.

That on the 4th day of January, 1932, petitioner

served upon opposing counsel and filed with the

Clerk of the said District Court a statement of the

evidence prepared in conformity with Equity Rule

No. 75, which statement of the evidence will be

certified on January 15, 1932, or as soon thereafter

as counsel can be heard and said statement settled.
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XII.

That the facts involved in the said appeal are

documentary or stipulated and are not in contro-

versy.

XIII.

Your petitioner attaches hereto a memorandum

of authorities upon the above points.

XIV.

That your petitioner in perfecting its said ap-

peal has proceeded under Sec. 25 of the Bank-

ruptcy Act (Sec. 48, U. S. C. A., Title 11, page

426), but is in doubt upon the question whether the

said appeal should be taken under said Sec. 25

or under Sec. 24 (Sec. 47, U. S. C. A., Title 11,

page 360).

WHEREFORE, your petitioner respectfully pe-

titions that the court consider the allegations of

this petition, together with the matters and things

certified to it by the Clerk of the United States

District Court for the Western District of Wash-

ington, Northern Division, in cause No. 6714 of

this court and that an order be entered allowing

the appeal herein, fixing the amount of the bond

upon said appeal in the sum of $350.00; approving

the bond heretofore filed with said United States

District Court for the Western District of Wash-

ington, Northern Division, and that citation issue

in the usual form; [34] that said appeal be set

down for hearing and that upon such hearing the

order or decree entered by the United States

District Court for the Western District of Wash-

ington, Northern Division, on December 8, 1931,
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be reversed and the cause remanded with, instruc-

tions to enter an adjudication of bankruptcy.

C. F. RIDDELL,
Address: 1121 Smith Tr., Seattle.

S. M. BRACKETT,
Address: 1121 Smith Tr., Seattle.

T. N. FOWLER,
Address: 1121 Smith Tr., Seattle.

Address

:

Attorneys for The Home Savings and Loan Asso-

ciation, Petitioner. [35]

EXHIBIT "A."

I.

It is stipulated that the court shall take judicial

notice of all the laws of the state of Washington

applicable hereto.

II.

At all times herein it appears that the records

of the Home Savings & Loan Association show the

following named persons were shareholders, as

hereinafter set forth

:

A. W. RINEHART: A. W. Rinehart, by book

41907, amount of shares, $483.58, which amount

was reduced by a pledge for a loan with the asso-

ciation, of $191.15.

In addition to the foregoing, A. W, Rinehart had

an assignment of account No. 38871, of Lois L.

Rhodes, which account was in the total amount

of $29.43, and for which Rinehart says he paid

$25.00 in cash, on or about September 15, 1931, at
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which time he secured the assignment. This as-

signment was filed with the liquidator of the asso-

ciation on Septemher 15, 1931.

J. J. ARNOLD was a shareholder by book 14-

347 in the amount of $41.64, and he, together with

George J. Farnham and R. W. Scott, by book 47661

in the sum of $1,000 which said accoimt 47661 was

subject to withdrawal only on the joint signatures

of any two of said three persons. And on the 19th

of September, 1931, the other two individuals as-

signed said account to him, which assignment was

not filed with the liquidator of the association, and

for which assignment said Arnold paid nothing.

This assignment he has retained at all times in

his own possession. He states that he and the

other two mentioned had a personal interest in the

account to the extent of $230 each.

JOHN W. WHITHAM, shareholder by book

25210 in the sum of $561.27, against which there is

a loan of $500.00. There is also [36] an account

on which the authorized signature of John Krueger

Estate, John W. Whitham, attorney for the Estate,

in the siun of $5,588.07. The Krueger Estate is in

the process of administration in the Superior

Court of King County, Washington, and has not

been distributed. No order of the court has been

entered in said Estate allowing Whitham an at-

torney fee, but Whitham states that the same has

been agreed upon with the distributees of the estate.

ESTELLEi G. MENDENHALL on the 15th of

September, 1931, there was filed with the liquidator

of the association an assignment to Mrs. Menden-
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hall of account 24352 in the sum of $3,136.41, from

W. V. Eddy, agent. For this assignment she paid

nothing. Mrs. Mendenhall has in her possession

and has produced pass book 32974 in said associa-

tion standing in the name of Myrtle Chapter 48 O.

E. S. showing a balance of $500.00. The records

of the association and the signature attached to

said account 32974 is as follows, "Myrtle Chapter

No. 48, 0. E. S. Anne E. Bamberg, Treas."

FRANK PETTIT: Frank Pettit produces an

assignment dated September 15, 1931, whereby

there was assigned to him account 46*992 from

Laundiy Workers Union, Local No. 24, in the sum

of $500, for which he paid nothing. This assign-

ment has never been filed with the liquidator of

the association. This assignment is signed by C.

B. Eoe, William E. Savage and William Gold-

thorp e. The said account, to wit, 46992, shows

the authorized signature of said account is as fol-

lows: "Laundry Workers Union, Local 24. Pay

only on two signatures. One signatui-e must be

Hilda O'Connor." The signature card covering

the said account shows that the other authorized

signature in addition to Hilda O'Connor is one

of the following : Colvin B. Roe, A. E. Switzer, Ray

Nichelson.

L. F. LANE: Account book 43618, $5,361. It

is admitted that Lane held the necessary shares for

proper qualification.

O. N. BEIM, Account 19226. He had $3,115.

Mr. Beim [37] resigned his office as director on

Octo'ber 31, 1931, at a meeting at which Rinehart,
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Arnold, Lane, Beim and Pettit were present, as

directors. His resignation was accepted. The po-

sition thus vacated was never filled by the remain-

ing board.

The foregoing is not to be deemed an admission

by the objecting shareholders that said board of

directors ever legally qualified, or had any author-

ity to act as such, but is an admission merely as

to their standing as shareholders in said associa-

tion. And it is not an admission by the association

that the board was not both a de jure and a de facto

board.

The financial statement of the association as of

the close of business, December 5, 1931, is as fol-

lows :

Cash on hand and in banks $ 18,510.41

Bonds and Warrants 169,503.13

First mortgages on improved real

estate 2,500,102.83

Advances on real estate loans 12,587.33

Loans on association shares 325,164.08

Real Estate sold on contract 121,892.70

Real Estate owned 461,456.10

Furniture and fixtures 14,346.30

Loans on bonds 2,205.00

Due from other associations 10,000.00

A. E. Pierce defalcations 585,964.28

Total resources $4,221,732.16

LIABILITIES.
Association shares $4,174,120.35

Due borrowers on incomplete loans. . .

.

2,000.00
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Accounts payable 3,743.57

Borrowed money 9,700.00

Undivided profits 14,613.85

Deferred profits 17,554.39

Total liabilities $4,221,732.16

This account has been set up since July 7, 1931,

and is subject to change pending the verification

of other account.

The only difference between the condition of the

association as of December 5, 1931, and as of the

date of the filing of the petition is on the pa^Tuent

of $152,325.00 to the First Xational Bank, pur-

suant to an order of court, dated December 2, [38]

1931.

The petitioner does not concede that the liabilities

shown on said statement are the only liabilities

of the association. The showing is a financial

statement of the association as of December 5,

1931. It is conceded that this reflects the finan-

cial condition of the association at the time of the

filing of the voluntary petition in bankruptcy

herein, with the following exceptions.

1. Riddell claims that there was an obligation

to the Fii^t National Bank in existence at the time

said voluntary petition was filed.

Oldliam contends to the contrary, and the same

is left open for proof.

2. Riddell claims—but this is not conceded by

Oldham—that the board of directors, since Sep-

tember 7, 1931, have incurred certain obligations

which are likewise debts of the association. These
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obligations so asserted by Riddell, but not con-

ceded by Oldham, are as follows:

A. Five Thousand Dollars ($5,000.00) to Rid-

dell, Brackett & Fowler, as attorneys' fees.

B. Seventy-five Dollars ($75.00) each to the

various members of the board of directors as fol-

lows: Frank Pettit $75.00; J. J. Arnold, $65.00;

L. F. Lane, $75.00; A. W. Rinehart $75.00; John

W. Whitham $60.00; Estelle Mendenhall $60.00;

O. N. Beim $55.00, being $5.00 to each of said per-

sons for each attendance had at the board of direc-

tors' meetings. To Cora L. Watson $100.00, as ser-

vices as assistant secretary, and moneys borrowed

from a number of individual shareholders to

finance the litigation in the state court, whereby the

director of efficiency was appointed the receiver

of said association in the total sum of approxi-

mately $500.00. [39]

None of said alleged debts so claimed by Riddell

and which are not admitted by Oldham have ever

been filed with the Liquidator of the Association,

or called to his attention, nor has he been in any way

notified concerning the same.

This stipulation shall not be construed as an ad-

mission by Oldham that the Board of Directors

had any legal authority whatsoever; on the other

hand Riddell claims said board of directors was

fully authorized at all times.

Both parties reserve the right to offer testimony

with the consent of the court. [40]
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[CLERK'S NOTE: Exhibit ''B," "Dismissal of

Voluntary Petition in Bankruptcy," is set forth on

page 17.] [41]

EXHIBIT ''C."

In the District Court of the United States for the

Western District of Washington, Northern

Division.

No. 32154.

In the Matter of THE HOME SAVINGS AND
LOAN ASSOCIATION, a Washington

Corporation,

Bankrupt.

ASSIGNMENTS OF ERROES ON APPEAL.

Comes now the Home Savings and Loan Associa-

tion, petitioner in the above proceedings, and files

the following assignments of error upon which it

will rely in the prosecution of the appeal from the

order or decree entered herein on December 8, 1931

:

1. The court erred in overruling the demurrer

of petitioner The Home Savings and Loan Associa-

tion to the petition filed herein by E. V. Plass,

Charles E. Stutz, J. DiLuck, Boulder Investment

Co. and George Matheny.

2. The court erred in refusing to entertain ju-

risdiction of the matters set forth in the petition of

The Home Savings and Loan Association.

3. The court erred in refusing to enter an order

adjudging petitioner, The Home Savings and Loan

Association, bankrupt.
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4. The court erred in the entry of the order or

decree of dismissal of December 8, 1931.

Respectfully submitted,

THE HOME SAVINGS AND LOAN
ASSOCIATION.

By C. F. RIDDELL,
S. M. BRACKETT,
T. N. FOWLER,

Its Attorneys. [43]

[Endorsed]: Filed Jan. 6, 1932. Paul P.

O'Brien, Clerk. [44]

At a stated term, to wit, the October Term, A. D.

1931, of the United States Circuit Court of

Appeals for the Ninth Circuit, held in the

courtroom thereof, in the City and County of

San Francisco, in the State of California, on

Thursday, the seventh day of January, in the

year of our Lord one thousand nine hundred

and thirty-two. Present: The Honorable

CURTIS D. WILBUR, Senior Circuit Judge,

Presiding; Honorable WILLIAM H. SAW-
TELLE, Circuit Judge; Honorable PAUL J.

McCORMICK, District Judge.

No. 6714.

THE HOME SAVINGS AND LOAN ASSOCIA-
TION, a Washington Corporation,

Appellant,

vs.

E. F. PLASS et al.,

Appellees.
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ORDER ALLOWING APPEAL, ETC.

The petition of Home Savings and Loan Associa-

tion, Bankrupt, in the above cause for appeal from

the final order or decree entered by the District

Court of the United States for the Western Dis-

trict of Washington, Northern Division, on the 8th

day of December, 1931, together with an assignment

of errors, having been presented and considered,

IT IS ORDERED that the said petition be and

is hereby granted and the said appeal is hereby

allowed and

IT IS FURTHER ORDERED that the bond

heretofore filed with the Clerk of the said District

Court, be, and hereby is, approved as an appeal

bond in this proceeding. [45]

In the United States Circuit Court of Appeals for

the Ninth Circuit.

No. 6714.

In the Matter of THE HOME SAVINGS AND
LOAN ASSOCIATION, a Washington Cor-

poration,

Appellant,

vs.

E. F. PLASS, CHARLES E. STUTZ, J. Di-

LUCK, BOULDER INVESTMENT CO.

and GEORGE MATHENY,
Appellees.
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CITATION.

United States of America : To E. F. Plass, Charles

E. Stutz, J. DiLuck, Boulder Investment Co.,

George Matheny and to Frederick Bausman,

Robert P. Oldham, Robert B. Walkinshaw and

David H. Jarvis, Their Attorneys:

YOU AND EACH OF YOU are hereby cited

and admonished to be and appear in the United

States Circuit Court of Appeals for the Ninth Cir-

cuit at the City of San Francisco, California, within

thirty days from the date hereof, pursuant to an

order this day entered, allowing an appeal from the

order or decree of dismissal entered on the 8th day

of December, 1931, by the District Court of the

United States for the Western District of Washing-

ton, Northern Division, in that certain proceeding

No. 32154, wherein Home Savings and Loan Asso-

ciation, a Washington corporation, was petitioner

and in which you filed a petition and objections, to

show cause, if any there be, why the said order or

decree entered by said District Court on December

8, 1931, dismissing the petition of said Home Sav-

ings and Loan Association should not be corrected

and why speedy justice should not be done to the

parties on that behalf.

Dated this 7th day of January, A. D. 1932.

CURTIS D. WILBUR,

Judge, United States Circuit Court of Appeals for

the Ninth Circuit.



82 The Home Savings and Loan Association

Copy of within received Jan. 5, 1932.

BAUSMAN, OLDHAM & WALKINSHAW,
Attorneys for Ptff.-Deft.

Service acknowledged 1/8/32.

OLDHAM,
For Receiver and Appellee.

[Endorsed]: Filed Jan. 11, 1932. Paul P.

O'Brien, Clerk. [46]
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No. 6714.

IN THE

United States

Circuit Court of Appeals
FOR THE NINTH CIRCUIT

THE HOME SAVINGS AND LOAN ASSOCIA-
TION, a Corporation,

Appellant,
vs.

E. F. PLASS, CHARLES E. STUTZ, J. DILUCK,
BOULDER INVESTMENT CO., and
GEORGE MATHENY,

Appellees.

APPELLANT'S BRIEF

UPON APPEAL FROM THE UNITED STATES
DISTRICT COURT FOR THE WESTERN

DISTRICT OF WASHINGTON,
NORTHERN DIVISION.

This is an appeal from an order entered on

the 8th day of December, 1931, dismissing the

petition of The Home Savings and Loan Associa-

tion for an adjudication of voluntary bankruptcy.

(Tr. p. 17.)

The petition, filed December 2, 1931, follows the

form of petition set out in the general orders of



bankruptcy. It alleges that the Association owes

debts which it is unable to pay and that it is willing

to surrender all of its property for the benefit of

its creditors; that a resolution of its board of

directors passed upon the 30tli day of November,

1931, had authorized the filing of the petition. (Tr.

p. 1.)

At the hearing, appellees alleging themselves

to be stockholders, were permitted to inter-

vene and file their petition (Tr. p. 4), objecting to

the jurisdiction of the court on the ground that

(H 2, Tr. p. 5) appellant is a savings and loan asso-

ciation organized under the laws of the State of

Washington; that (H 3, Tr. p. 5) on July 7, 1931,

it appeared to the Director of Efficiency of the State

of Washington, that "the affairs of the Association

were in unsound condition and that it was conduct-

ing its business in an unsafe and unlawful manner ; '

'

that the affairs of appellant were taken over for

examination and on October 13, the Attorney Gen-

eral of the State of Washington commenced an

action in the Superior Court for the appointment

of Harry C. Johnson, Director of Efficiency, as

receiver and for the dissolution of the Association;

that on November 7 a judgment was entered grant-

ing the prayer of the Attorney General ; that appel-



lant appealed from said judgment to the Supreme

Court of the State of Washington; that a decree

affirming the judgment of the lower court and a

remittitur on said affirmance was filed with the

Clerk of the Superior Court on December 2, 1931;

that in conformity to said judgment the Superior

Court at the hour of 12 o'clock noon, entered its

decree dissolving the Association; that the petition

for voluntary adjudication of bankruptcy was filed

after the entry of the decree of dissolution.

By paragraph 4, page 7, it was alleged that

all directors of the Association resigned prior to

September 16, 1981; that no directors were ever

legally elected or qualified to succeed the board so

resigned.

By paragraph 5, page 7, it is alleged that with-

out any authority from the shareholders of the

Association the present members of the board are

purporting to act as directors; that the sharehold-

ers' meeting from which said directors claim to

derive their authority was called for the sole pur-

pose of voting upon a resolution for voluntary liqui-

dation; that said board has never controlled or

managed in any way the affairs of the Association;

that its meetings, if any, were illegal and void ;
that



said directors have never had possession, manage-

ment or control of the assets of the Association ; that

after said alleged board has unsuccessfully con-

tested the dissolution of the Association and the

appointment of Harry C. Johnson as its receiver,

^\ithout notice or authority from the Association or

its stockholders, six members of said board on

November 30, 1931, met at the office of their attorney

and passed the resolution set out in appellant's

petition for bankruptcy.

In paragraph 6, page 9, it is alleged that Sec-

tion 3719 of Remington's Compiled Statutes pro-

vides that no person shall be a director unless he

shall have subscribed for and paid in in cash at

least $500.00 on a stock subscription and that such

amount shall not be reduced, either by withdrawal

or by pledge so long as he remains a director; that

A. W. Einehart, J. J. Arnold, Estelle Mendenhall,

Frank Pettit and John Whitham are not qualified

to act as directors under the said statute.

By paragraph 7, page 10, it is alleged that the

assets of the Association exceed its liabilities by

more than Three Million Dollars; that it has ap-

proximately $20,000.00 cash on hand; that the only

claimed indebtedness against it approximates $9,-



000.00, which the Association disputes in full; that

there are no declared or other dividends due stock-

holders.

Appellant moved to strike the petition (Tr. p. 22),

and likewise demurred to the same (Tr. p. 13). Both

motion and demurrer were overruled (Tr. p. 22).

Thereupon appellant answered the petition (Tr. p.

13), making denial of the allegation that the Asso-

ciation had been conducting its business in an un-

lawful manner, denying the allegation that the suit

of the Attorney General had been brought for the

dissolution of the corporation, denying any knowl-

edge or information regarding the entry of the order

dissolving the Association, denying the allegation

that the directors who filed the petition were not

legally qualified and pleading affirmatively that the

directors had been nominated by a committee ap-

pointed by the stockholders' meeting called on Sep-

tember 7, 1931; that on September 14, 1931, the

members of the former board successively resigned

and the vacancies so created w^ere filled by the suc-

cessive election of the individuals recommended for

the board of directors by said committee of stock-

holders; that the directors so elected and wlio have

authorized the filing of the petition have at all times

since their election acted as the board of directors
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of the Association and have been repeatedly recog-

nized as such by the said Harry C. Johnson as direc-

tor of efficiency and by his deputies and assistants.

The answer denies the allegations of paragraph

8 of the petition, that the present directors are not

qualified as such by reason of lack of financial in-

terst in the Association.

The answer admits the allegation that the

Association has assets in excess of Three Million

Dollars, but denies the remaining allegations respect-

ing the financial condition of the Association.

EVIDENCE.

At the hearing uj^on the petition the court re-

fused to hear any oral testimony (Tr. p. 19), but

requested counsel to stipulate upon certain of the

facts (Tr. p. 19). In addition to the stipulation of

counsel certain documentary evidence was intro-

duced.

From the stipulation and documents, the evi-

dence may be summarized as follows:

Appellant is a Home Savings and Loan Asso-

ciation organized under the laws of the state of

Washington. It is not a banking corporation; see

oral stipulation of counsel (Tr. p. 20), and Gamble

vs. Daniel, 39 Fed. (2nd), 447.



It is admitted in the pleadings that the Director

of Efficiency of the state of Washington closed

the doors of appellant because its affairs were in

an unsound condition and because it was conduct-

ing its business in an unsafe manner; that a re-

ceiver had been appointed for the affairs of appel-

lant b}^ the state court; that on December 2, 1931,

the same day upon which the petition in bank-

ruptcy was filed, the remittitur of the Supreme

Court of the state of Washintgon was filed with

the clerk of the Superior Court affirming the a])-

pointment of a receiver. (Tr. p. 23.)

That upon the same day the Superior Court

entered an order dissolving the corporation (Tr. i)p.

19, 51), but it is not shown that appellant had any

notice or knowledge of the proposed entry of such

order of dissolution.

The members of the board of directors filing

the application were elected to fill vacancies of the

resigned members as authorized by the By-Laws of

the Association. (Exhibit "I," Tr. p. 41.)

L. F. Lane and Frank Pettit were elected to

fill vacancies at a meeting of the board held on

September 15, 1931. (Exhibit "G," Tr. p. 38.)

They qualified at the meeting held September 16
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(Exhibit "G," Tr. p. 40), by filing their oaths of

office.

At the meeting of September 16 the following

directors were elected to fill vacancies and all except

J. J. Arnold qualified by filing their oaths of office:

Estelle Mendenhall, O. N. Beim, A. W. Rinehart,

J. J. Arnold and Mr. Whitham.

At the same meeting a resolution was passed

cancelling and surrendering the lease on the Asso-

ciation 's banking rooms and forfeiting to the owners

of the premises bonds in the sum of $25,000.00 de-

posited as rent.

At the meeting of the board held on September

23, officers were elected and Mr. Riddell was re-

tained as attorney.

At a meeting of the board held on September

25 (Exhibit "F," Tr. p. 34), Mr. Dundas appeared

and discussed with the board the matter of dispos-

ing of the banking house fixtures.

At the meeting of September 27, Mr. Arnold

qualified by filing his oath of office and the directors

passed a resolution to lease new space to be occu-

pied by the Association offices. (Ex. ''F," Tr. p. 34.)

At the meeting of September 30 a motion was

]iassed to rent a room for the storage of the Asso-



elation 's records in the basement of the Home Sav-

ings and Loan Building. (Tr. p. 35.)

A motion was passed making First Seattle Dex-

ter Horton National Bank depository of the Asso-

ciation's funds, providing that no bills should be

paid except upon check ; and directing a copy of the

motion to be served upon Mr. Dundas. The board

also passed a resolution directing that as each Ten

Thousand Dollars is accumulated it be applied upon

the indebtedness of Home Savings and Loan Asso-

ciation. A motion was likewise passed dispensing

with the services of all employees except four

named.

At the meeting of October 5, reports regarding

the sale or proposed sale of the Association's fixtures

and an electric sign were heard and a letter from

the state demanding the turning over of the sum

of $1,141.00 was received and discussed. (Tr. ]>. 85.)

At the meeting of October 19, Mr. Riddel 1 was

authorized to employ an accountant to assist him

in the trial. (Tr. p. 36.)

At the meeting of October 28, Mr. Riddell was

authorized to file an appeal and supersedeas bond.

(Tr. p. 36.)
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At the meeting of November 30, a resolution was

passed requesting the Supervisor of Savings and

Loans to appl}^ funds of the Association to the re-

duction of an obligation owing First Seattle Dexter

Horton National Bank. The resolution authoriz-

ing the filing of the petition in voluntary bank-

ruptcy was also i:)assed. (Tr. p. 37.)

Exhibit "D" (Tr. p. 31) is a copy of the notice

sent by Mr. Johnson, Director of Efficiency of the

state of Washington, to the new board of trustees

dated September 22, 1931, directing the affairs of

the Association to be put in sound condition within

twenty days; otherwise the matter will be referred

to the Attorney General for action.

Exhibit "H" (Tr. ]). 41) consists of copies of

correspondence between the attorneys for appellant

and the Attorney General of the state of Washing-

ton, by which the latter on behalf of the Director of

Efficiency asks the approval of the board for the

payment of certain obligations owing to the bank.

From the stipulation, Exhibit "O," Tr. p. 45,

it appears that Mr. Rinehart, one of the directors,

holds a pass book credited with the sum of $483.56,

reduced by a loan in the sum of $191.15; that Mr.

Rinehart also held by assignment dated September
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15, an account showing a credit of $29.43. That J.

J. Arnold is the record holder of an account cred-

ited with $41.64, and together with two others, ap-

pears as joint owner of an account credited with

the sum of $1,000.00. That on September 19, the

last named account was assigned without consid-

eration by the other owners to Mr. Arnold. The

assignment has remained in the possession of Mr.

Arnold and was never filed with the liquidator of

the Association. Mr. Arnold states that each of

the other joint owners of the account is interested

in the account to the extent of $230.00.

Mr. Whitham is the record owner of an account

in the siun of $561.27, against which there is a loan

of $500.00. There is another account in the sum

of $5,568.00 in the name of the Kruger Estate, on

which the authorized signature is John Whithain,

attorney for the estate. The Kruger estate has

not been distributed, nor the amount of Mr. Whith-

am 's attorney's fees fixed. Mr. Whitham states

that the attorney fee has been agreed upon.

Estelle Mendenhall holds an account in the

sum of $3,136.00 assigned to her by Mr. Eddy on

September 15, on which date the assignment was

filed with the liquidator. She also has in her pos-

session the pass book of the Eastern Star Order
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showing a credit of $500.00. The authorized signa-

ture of the last account is one Bamberg. The

authority of Mrs. Mendenhall to deal with the last

named account appears from Exhibit "J" (Tr.

p. 44.)

Frank Pettit produced an assignment dated

September 15, whereby the account of Laundry

Workers' Union in the sum of $500.00 had been

assigned to him. The assignment remained in the

possession of Mr. Pettit and has never been filed

with the liquidator of the Association. The records

of the Association do not show Mr. Pettit authorized

to sign for the account.

It is admitted that Mr. Lane's account shows

an amount sufficient to qualify him as director.

A financial statement of the affairs of the As-

sociation as of December 5, 1931, is set out in the

stipulation, from which it appears that total re-

sources, including $18,510.00 in cash, amounts to

$4,221,732.00. That the liabilities amount to $4,174,-

120.00, representing the amount of the Association's

shares; that there is due borrowers on incomplete

loans $2,000.00; due on accounts payable $3,743.00,

and on account of l)orrowed money $9,700.00. The

list of total resources includes also an item of $585,-
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964.00, representing defalcations by A. E. Pierce.

Since the filing of the petition for voluntary bank-

ruptcy, a payment of $152,325.00 was made to First

National Bank of Seattle. It is not conceded by

the petitioner that the liabilities in the statement

are the only liabilities of the Association, but it is

conceded that the statement reflects the financial

condition of the Association at the time of the filing

of the voluntary petition for bankruptcy with the

exception that Mr. Riddell claimed that the obliga-

tion owing the First National Bank was in existence

at the time the voluntary petition was filed. Mr.

Oldham contended to the contrary. Mr. Riddell also

claimed that the board of directors since September

7, 1931, have incurred certain obligations which are

likewise debts of the Association, to-wit, $5,000.00

to Riddell, Brackett & Fowler, as attorneys' fees,

and $75.00 each to the various members of the board

of directors as compensation for attending directors'

meetings; $500.00 borrowed from individual share-

holders to finance the litigation in the state court.

None of these debts have been filed with the liquida-

tor of the Association or called to his attention.

Exhibit "3" (Tr. p. 51) is a copy of the order

entered on December 2, 1931, dissolving the corpora-

tion. The order does not show that it was ever
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served upon opposing counsel, or tliat any notice of

its entry had ever been given.

The opinion of the Honorable Jeremiah Net-

erer, (Tr. p. 25), states in substance that under his

previous decision in re Puget Sound Savings and

Loan Association, 49 Fed. (2nd) 92, the share-

holders of a savings and loan association are not

creditors of the Association; that from the stip-

ulated facts the obligations of the Association which

are provable claims amount to but $15,443.00, and

that there is cash on hand in the sum of $18,510.00

with which to pay these obligations; that conse-

quently the court has no jurisdiction to enter an

adjudication.

The order appealed from (Tr. p 17) recites:

"This court has no jurisdiction to entertain

said voluntary petition and that said voluntary
petition be and the same is hereby dismissed"

ASSIGNMENT OF ERRORS.

Appellants assign as error the following:

1. The court erred in overruling the demurrer

of petitioner, the Home Savings and Loan Asso-

ciation, to the petition filed herein by E. F. Plass,

et al.
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2. The court erred in refusing to entertain

jurisdiction of the matters set forth in the petition

of The Home Savings and Loan Association.

3. The court erred in refusing to enter an

order adjudicating petitioner, The Home Savings

and Loan Association, bankrupt.

4. The court erred in the entry of the order

or decree of dismissal of December 8, 1931.

All of these assignments of error raise the same

legal questions and will be discussed together.

ARGUMENT.
The Bankruptcy Act, Sec. 22, Title 11, U. S.

C. A., provides:

"Who may become a bankrupt: (a) Any
person except a municipal, railroad, insurance

or banking corporation, shall be entitled to the

benefits of this title as a voluntary bankrupt."

The appellant is not a banking corporation and

unless prevented by the matters pleaded in the peti-

tion of the appellees, or for the reasons suggested

by the trial court, is plainly entitled to the benefits

of the Bankruptcy Act.

The Directors Were Qualifiei:) to Determine Upon
THE Liquidation of the Association

BY Voluntary Bankruptcy.

Under the facts stipulated, all of the directors,

except possibly Mr. Whitliam and Mr. Binehart,
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had by ownership or assignment the control of suffi-

cient shares to qualify them as directors. Whether

they held sufficient shares to so qualify them or not,

they were de facto directors of the Association and

as such their acts could not be questioned collater-

ally in this proceeding by other shareholders.

Baggott vs. Turner, 21 Wash. 339;

Young vs. Schenck, 64 Wash. 90

;

14aC. J. 78;

7 R. C. L. 434

;

2 Thompson on Corporations, Sec. 1210.

In Baggot vs. Turner, supra, the trustees of a

Washington corporation were elected by a minority

of the board to till vacancies. They had entered

peaceably into the possession of their offices and

their act in directing the execution of a deed con-

veying the corporation's equity of redemption after

a foreclosure of a mortgage and a tax foreclosure,

could not be attacked by the holder of the tax cer-

tificate.

In Young vs. Schenck, .supra, the corporation

had appealed from an order appointing a receiver.

Two of the members constituting a majority of the

executive board of the corporation moved to dis-

miss the appeal. The board of directors consisted
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of six persons, three of whom resided in Germany

and three in Spokane, Washington. The by-laws

provided that an executive committee consisting of

the president and two directors should have the man-

agement of the corporation's aft'airs when the board

of directors was not in session. A majority of the

executive board passed a resolution to dismiss the

appeal. The president of the executive committee,

being the remaining member of the board, objected

to the dismissal and made the contention that under

the laws of the state of Minnesota, where the corpo-

ration was organized, the other members of the

executive committee were not in fact directors of

the corporation because they had not complied with

the laws of the state of Minnesota by filing a written

acceptance of their trust. At page 93 of the opinion

the court uses this language

:

*'It suffices to say that they were regularly

chosen, took the oath of office, entered upon the

discharge of their official duties and were recog-

nized as officers by its president. They are offi-

cers de facto and their title to the office cannot
be impeached collaterally, but can be impeached
only by direct proceedings by the state oi' by a

person having an interest in calling it into

question."

In 14a C. J. 78 the rule is stated as follows

:

''The acts of de facto officers and directors

are valid as to third persons. Similar rules are
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that a person acting publicly as an officer of a
corj^oration is presumed to be rightfully in of-

fice so far as the rights of third persons are

concerned; that his title to the office cannot be
inquired into collaterally."

The rule is stated in 7 R. C. L. 434, as follows

:

^^Ade facto officer of a private corporation
may be defined as one in possession of and ex-

ercising the powers of the office under the claim
and color of an election or apiDointment, though
he is not an officer de jnre and may be removed
by proper proceedings. Or, considering the ef-

fects of his acts, an officer de facto is one whose
acts, though not those of a lawful officer, the

law, upon principles of policy and justice, will

hold valid, so far as they involve the interests

of the public and third persons. To constitute

one a de facto officer he must hold office under
some degree of notoriety or color of title, and
the mere assumption of title to office on one
occasion cannot clothe persons ^^dth the title of

de facto officers. Persons informally or irregu-

larly elected to office who exercise the functions

of the office are de facto officers. Thus where the

stockholders or members of a corporation pro-

ceed by an informal or irregular exercise of an
existing power of election to elect certain offi-

cers, the persons so elected are, until removal,
regarded as officers de facto, as where directors

are elected by the stockholders at a meeting held

outside of the sovereignty creating the corpora-
tion ; though there is authority to the effect that

the election of officers by the corporators at a

THooting liold outside of the sovereignty creat-

ing the corporation is, as an act of the corpora-
tion per se, void and does not of itself render
them de facto officers. Persons held out by the

<'orporation as its officers may become de facto
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of&eers; so directors continuing to manage the

affairs of the corporation after the expiration

of the term of their office may become de facto

directors. One may be a de facto officer though

he was ineligible to hold the office. De facto

officers, though irregularly elected, may be re-

moved only by quo warranto or other appro-

priate direct proceeding to trv their title to the

office."

The minutes of the board of directors intro-

duced in evidence in this case show that subsequent

to the election and qualification they held frequent

meetings at which Mr. Dundas, one of the liqui-

dators, was present; that the board took the neces-

sary steps to cancel the lease on the banking rooms

of the Association, dispose of its furniture and fix-

tures, rent other space for the storage of its records

and the conduct of its office business; that they

were the identical directors to whom the Director

of Efficiency of the state of Washington on Sep-

tember 22 referred his communication requiring

the affairs of the Association to be jjut in sound

condition within twenty days ; that they resisted the

application of the Attorney General of the state

of Washington for the appointment of a receiver of

the Association ; appealed the matter to the Supreme

Court of the state of Washington; through their

attorneys communicated with the Attorney General,

representing the Department of Efficiency, in com-
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plying with a request of the latter for authority

to pay the sum of $150,000 due First Seattle Dexter

Horton National Bank and finally, they were the

identical directors discharged by Harry C. Johnson,

Director of Efficiency, by letter dated December 2,

1931.

Under these facts it is plain that the board of

directors were de facto officers, were recognized

as such by the state of Washington and by the re-

ceiver and by the courts of the state of Washington.

That the directors of a Washington corporation,

without the consent of the stockholders, have author-

ity to file a petition in voluntary bankruptcy. See

Riidebeck vs. Sanderson, 227 Fed. 575, 9

C. C. A.

The Order of the State Court Dissolving the
Corporation Did Not Prevent the

Directors From Applying For
Voluntary Bankruptcy.

The jurisdiction of the bankruptcj^ court is

exclusive and paramount. It cannot be defeated by

state legislation, nor by the order of a state court

either enjoining resort to bankruptcy proceedings

or by dissolving the corporation.

International Shoe Co. vs. Pinhus, 73 L. Ed.
318, 279 IT. S. 832.
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In re Watts d Sachs, 190 U. S. 1, 47 L. Ed.
933.

In re Independent Insurance Company, Fed-
eral Case No. 7017, Circuit Court, District

of Mass. 1872.

In re Independent Insurance Company, Fed-
eral Case No. 7018, District of Mass. 1872.

In re New Arnsterdam Fire Insurance Co.,

Federal Case No. 10140, Circuit Court,

Southern District, New York, 1873.

Piatt vs. Archer, Federal Case No. 11213, Cir-

cuit Court, Southern Division, New York,
1872.

I7i re Washington Marine Insurance Co.,

Federal Case No. 17246, District Court,

Southern District, New York, 1868.

Scheuer vs. Smith & Montgomery B. d- S.

Co. (C. C. A. 5th Circuit, 1901), 112 Fed.

407.

In re Storck Luynher Company, District

Court, Maryland, 1902, 114 Fed. 360.

White Mountain Paper Co. vs. Morse (C. C.

A. 1st Circuit, 1904), 127 Fed. 643.

In re Hercules-Atkin Co., District Court,

Penn. 1904, 133 Fed. 813.

In re International Coal Mining Co. (District

Court, Penn. 1906), 143 Fed.' 665.

Cresson Clear Field, Coal & Coke Co. vs.

Stauff'er (Circuit Court of Appeals, 3rd
Circuit, 1906), 148 Fed. 981.

In re Belfast Mesh Underwear Co. (District

Court, Conn. 1907), 153 Fed. 224.
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In re Munger Vehicle Tire Company (C. C.

A., 2nd Circuit, 1908), 159 Fed. 901.

In re Adams d Hoyt Co, (District Court, Ga.

1908), 164 Fed. 489.

Exploration Mercantile Co. vs. Pacific H. &
S. Co. (C. C. A., 9th Circuit), 177 Fed. 825.

Moorehouse vs. Giant Poivder Co. (C. C. A.,

9th Circuit, 1913), 206 Fed. 24.

In re Yaryan Naval Stores Co. (C. C. A., 6th

Circuit,' 1914), 214 Fed. 563.

In re American-British Mfg. Corp. (District

Court, Conn. 1924), 300 Fed. 839.

Strutliers Furnace Co. vs. Grant (C. C. A.,

6th Circuit, 1929), 30 Fed. (2nd) 576.

In re Hargadine-McKittrick Dry Goods Co.

(District Court, Mo. 1917), 239 Fed. 155.

That a state cannot by legislation oust the juris-

diction of Federal courts in bankruptcy has been

many times decided. The latest expression by the

United States Supreme Court upon this point is

found in International Shoe Co. vs. Pinkus, supra.

Pinkus, a merchant in Arkansas, became in-

solvent and filed a petition in the state court pray-

ing that he be adjudged insolvent. A receiver was

appointed and an order entered in conformity with

the provisions of the statute directing creditors to

file their claims "with necessary stipulations that

they will participate in the proceeds in full satis-
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faction of their demands." Under these proceedings

the receiver reduced the assets to cash and was about

to distribute the proceeds in accordance with order

of court among creditors who had filed claims with

releases attached and to distribute the remainder,

if any, among other creditors. The plaintiff, a non-

resident, commenced an action in equity in the state

court, alleging that the state statute had been super-

seded by the Bankruptcy Act and asking that the

judgment held by him be satisfied out of moneys in

the hands of the receiver. The state court dismissed

his complaint and the Supreme Court of the State

affirmed the dismissal. An appeal was taken to the

Supreme Court of the United States.

In holding that the state insolvency act was

suspended by the Federal Bankruptcy Act ; that the

Bankruptcy Act is paramount ; that since the claim

of appellant was insufficient in amount to enable it

to institute bankruptcy proceedings, it was entitled

to relief in equity and that its claim should be paid

out of the funds in the hands of the receiver, the

court ])y Mr. Justice Butler uses this language

:

"The power of Congress to establish uni-

form laws on the subject of bankruptcies

throughout the United States is unrestricted

and paramount. Constitution, Article 1, Sec.

8, CI. 4.
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The National purpose to establish uniform-

ity necessarily excludes state regulation. It is

apparent, without comparison in detail of the

provisions of the Bankruptcy Act with those of

the Arkansas statute, that intolerable inconsist-

encies and confusion would result if that in-

solvency law be given effect while the National

act is in force. Congress did not intend to give

insolvent debtors seeking discharge, or their

creditors seeking to collect claims, choice be-

tween the relief provided for by the Bankruptcy
Act and that specified in state insolvency laws.

States may not pass or enforce laws to inter-

fere with or complement the Bankruptcy Act,

or to provide additional or auxiliary regula-

tions. Prigg vs. Pennsylvania, 16 Pet. 539, 617,

618, 10 L.'Ed. 1060, 1089, 1090; Northern P. R.
Co. vs. Washington, 222 U. S. 370, 378, et seq.,

56 L. Ed. 237, 239, 32 Sup. Ct. Rep. 160; St.

Louis I. M. d S. R. Co. vs. Edwards, 227 U. S.

265, 57 L. Ed. 506, 33 Sup. Ct. Rep. 262; Erie R.
Co. vs. New York, 233 U. S. 671, 681, et seq.,

58 L. Ed. 1149, 1153, 52 L. R. A. (N. S.) 266,

34 Sup. Ct. Rep. 766, Ann. Cas. 1915D, 138;

New York C. R. Co. vs. Winfield, supra; Erie
R. C. Co. vs. W infield, 244 U. S. 170, 61 L. Ed.
1056, 37 Sup. C. Rep. 556, Ann Cas. 1918D, 662,

14 N. C. C. A. 957; Oregon-Washington R. c&

Nav. Co. vs. Washington, 270 U. S. 87, 101, 70

L. Ed. 482, 487, 46 Sup. Ct. Rep. 279. It is

clear that the provisions of the Arkansas law
governing the distribution of property of in-

solvents for the payment of their debts and pro-

viding for tlieir discharge, or that otherwise

lelate to the subject of bankruptcies, are within

the field entered l)y Congress when it passed the

Bankriiptcy Act, and therefore such provisions
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vs. King, 108 U. S. 379, 27 L. Ed. 760, 2 Sup.

Ct. Rep. 765, this court referring to the effect

of the National Act upon a state insolvency law
similar to the Arkansas statute under considera-

tion, said (p. 385) :

'Undoubtedly the local statute was, from
the date of the passage of the Bankrupt Act,

inoperative in so far as it provided for the dis-

charge of the debtor from future liability to

creditors who came in under the assignment and
claimed to participate in the distribution of the

proceeds of the assigned property. '

'

'

In re Waffs S Sachs, supra.

Where the appeal was from an order of con-

tempt entered against an attorney on the ground

that after a receiver had been appointed by the bank-

ruptcy court and the assets of the bankrupt had

been voluntarily surrendered by the receiver in the

state court, the attorney representing such receiver

had instigated and advised the entry of an order

in the state court directing the sheriff to retake the

property. In discussing the effect of bankruptcy

proceedings upon state receivership proceedings, the

court uses this language

:

"And the operation of the bankruptcy laws

of the United States cannot be defeated by in-

solvent commercial corporations applying to be

wound up under state statutes. The bankruptcy
law is paramount and the jurisdiction of the

Federal courts in bankruptcy when properly in-
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A'oked ill the administration of the affairs of

insolvent persons and corporations is essentially

exclusive. * * * The general rule as between
courts of concurrent jurisdiction is that prop-
erty already in the possession of the receiver

of one court cannot rightfully be taken from
him without the court's consent by the receiver

of another fourt appointed in a subsequent suit;

but that rule can have only a qualified applica-

tion where ^vinding up proceedings are super-

seded by those in ))ankruptcy as to which the

jurisdiction is not concurrent."

In re Independent Insurance Company,
supra.

An application by creditors for involuntary

liankruptcy was filed on January 9, 1872. An answer

was filed by the receivers appointed by the state

court, alleging that on January 9 the corporation

had been dissolved; that at the instigation of the

insurance commissioner a receiver had been ap-

pointed on December 2, 1871. Upon an admission

of iiL^olveney of the corporation, an adjudication

of bankruptcy followed. The receiver then peti-

tioned for a revision and reversal of the order. In

dismissing the petition the Circuit Court states

:

"In support of the petition for the exercise
of the revisory power of this court, counsel con-
tend that the corporation was the creation of the
state and existed merely at its pleasure; that
it was clearly in the power of the state to dis-

solve it; that this power has been exercised;
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that the corporation is defunct and became so

before the adjudication in bankruptcy; that

consequently the proceedings abated, there be-

ing no provision in the Bankruptcy Act to the

contrary; that the state law does not continue

the corporation in being so as to change this re-

sult and that if the corporation is still living,

it can only act through receivers and that there-

fore the decree of the district court was erro-

neous.

Unquestionably under ordinary circum-

stances the sovereignty which has called a cor-

poration into being and which by the terms of

the charter, or by the provision of a general

law has reserved the right to do so, may amend
the charter or repeal it at will. By its legisla-

ture or acting through its judicial tribunals it

may declare the charter forfeited or terminate

the existence of the corporation.

Whether subsequent to the exercise by Con-
gress of its constitutional power to establish a

uniform system of bankruptcy, it would bo

within the power of the state acting either

through its legislature or its judicial tribunals

after an act of bankruptcy had been conmiitted

by an insolvent corporation and all state in-

solvent laws applicable to such cases are sus-

pended, to annul the existence of the bankrupt
corporation, so as to prevent the commence-
ment of process, or abate the proceedings after

they had been commenced under the act of

Congress may well be doubted. If this could

be done the operation of the bankruptcy law
upon insolvent corporations could be defeated,

the whole jurisdiction in bankruptcy foreclosed,

the general creditors could only reach the assets

Avithin the roach of state process and all extra
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territorial property would be left in the grasp
of attaching creditors and so far as the extra

territorial assets were concerned, payments in

full and preferences to favored creditors would
be upheld."

The court, however, upon examining the stat-

utes of Massachusetts, asserts that it is not neces-

sary to decide whether the alleged order of dissolu-

tion prevented bankruptcy jurisdiction attaching for

the reason that a careful examination of the record

will show that no such decree was sought or prayed

for in the petition and the like examination of the

decree will as conclusively show that no such decree

was made by the court. That though the decree pro-

vided, "It is further adjudged and decreed that the

said corporation be and the same is hereby dis-

solved," that it was dissolved only for certain pur-

poses and may be considered as so far dissolved as

to be incapable of being of injury to the public and

yet as retaining all the vitality which may be essen-

tial for the protection of the rights of others.

In re Independent Insurance Company, Fed-
eral case No. 7018, supra.

A creditor filed a petition in bankruptcy in

January 1872. On the return day the receivers ap-

pointed by the state court entered a plea to the juris-

diction alleging that in December previously re-
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ceivers were appointed; the corporation enjoined

from further prosecution of its business ; that earlier

on the same day that the petition was filed in the

bankruptcy court a decree making the preliminary

injunction previously issued perpetual was entered

in the state court and receivers were appointed to

distribute the assets of the company. Judge Lowell

in enterino- the adjudication states:

"The somewhat startling proposition is

made that by the decree of the Supreme Court
of the commonwealth dissolving the corpora-
tion the whole jurisdiction in bankruptcy is

foreclosed and the general creditors must be
content to take such assets as remain within the

reach of state process and to leave all extra

territorial property to the mercy of attaching

creditors and all payments which would have
been preferences under the Bankruptcy Act to

be mere payments in full of so many debts of

the company. The corporation is extinct it is

said and its property has reverted to the state,

which never owned it, or to those who happen
to be in possession of it at the moment of dis-

solution. * * * Finding, as T do, that this corpo-

ration still exists for the purpose of being pro-

ceeded against here and that its creditors have
not been enjoined from proceeding, nor the

corporation from defending, or being defaulted,

and that it admits the acts of bankruptcy al-

leged against it, I adjudge it to be a bankrupt
and order a warrant issued as ])rovided bv
law."

In re New Amsterdam Fire Insurance Co.,
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The corporation was dissolved and a receiver

appointed December 14, 1871. The petition in bank-

ruptcy was filed more than six months thereafter.

In holding that the petition not having been filed

within six months of the receivership, the court

had no jurisdiction, the court uses this language

:

"While a District Court has jurisdiction

to adjudge a corporation bankrupt, although
the corporation has been dissolved by a state

court (In re Independent Ins. Co., cause No.
7018, Plaft vs. Arclier, 11213, In re Merchants
Insurance Co. 9441), yet the proceeding must be
commenced within six months after the corpora-
tion has been dissolved. It was so commenced
in the three cases above cited. The views
adopted by the District Court of Louisiana in

Tliornhill vs. Bank of Louisiana, 13990, and by
the Circuit Court of that district in the same
case. No. 13992, have not been adopted in this

district and I am not prepared to adopt them
until they are approved by the Circuit Court of

this district."

Piatt vs. Archer, supra.

A banking corporation being insolvent, a re-

ceiver of its property was appointed by the state

court on October 13, on which date its cashier de-

livered the keys to the receiver and became a clerk

of the receiver on a salary, ceasing thereafter to

act as cashier, but never having been displaced from

his official position with the corporation as cashier.
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tary bankruptcy alleging the appointment of a re-

ceiver as an act of bankruptcy. An order to show

cause was issued on December 28 and on December

29 a judgment was entered in the state court dis-

solving the corporation. On the return of the show

cause on January 6 the corporation was adjudged

bankrupt. In holding that the services of the order

to show cause upon the cashier was sufficient to give

the court jurisdiction, and that the adjudication was

properly entered, the court by Judge Blatchford

uses this language

:

"It is also objected that the bank had no
existence when the adjudication was made, but
we cannot admit it to be a tenable proposition
that a corporation subject to the provisions of

the Bankruptcy Act and which has committed
an act of bankruptcy and is in existence when
the petition against it is filed and when the

])roper papers are served on its proper officer

can oust the jurisdiction of the bankruptcy
court to proceed on the return date to an ad-
judication of bankruptcy because a decree dis-

solving the corporation has been made after

such service and before such return date. The
papers having been properly served on an of-

ficer of the bank while the bank was in being
and the bank being called and making default

to appear, the order of adjudication is sub-

stantially a proceeding in rem and not one in

personam, the order being that the facts in the

petition being found to be true, it is adjudged
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that the bank became bankrupt before the filing

of the petition and is accordingly adjudged
bankrupt. * * * Independently of this view, no
doctrine can be admitted which would place it

in the powder of a state or of the courts of a

state to render nugatory the operation of the

act in respect to such corporations as are sub-

ject to it. To concede that what was done in

the present case operated to deprive this court

of jurisdiction which attached by the filing of

the petition and the service of the order to show
cause, would be to concede that the legislature

of the state might lawfully provide by a statute

to be carried into effect by a proceedings in

court that the institution of the proceedings in

bankruptcy against an insolvent corporation
and the service of an order to show cause on its

officers should operate to dissolve the corpora-
tion, to be followed as a consequence by the

defeat of the jurisdiction of the bankruptcy
court. The authority of Congress to pass the

Bankruptcy Act is paramount and exclusive

and so is the jurisdiction of the district court

thereunder. * * * We are satisfied that the dis-

solution of the corporation in the present case

had no effect to deprive the district court of its

jurisdiction. * * *

Nor do we perceive any force in the posi-

tion as applied to this proceeding in bankruptcy
that it abated by the dissolution of tlie corpora-

tion so as to be incapable of being proceeded
with thereafter. The views we have already an-

nounced involve the kindred conclusion that the

proceedings did not abate."

In re Washington Marine Insurance Co.,

supra.
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A corporation organized under the laws of New
York by a proceeding instituted by the Attorney

General was restrained from exercising any of its

corporate powers, declared insolvent and an order

dissolving it and appointing a receiver entered.

Upon the filing of a petition in involuntary bank-

ruptcy it was held that service of the order to show

cause be made by publication. The court by Judge

Blatchford said:

"The Bankruptcy Act applied to the case

of the Washington Marine Insurance Co., but
that it was a case where the debtor proceeded
against could not be found on account of the dis-

solution. Service of the order to show cause
was therefore ordered to be made by publication

and the return day was adjourned to the 21st

day of March. On that date on due proof of

service of the order to show cause by publica-

tion and in default of an appearance by the

company, the court declared the Washington
Marine Insurance Company bankrupt and
issued process accordingly."

Scheuer vs. Smith d^ Montgomery B. dh S. Co.,

supra.

Creditors filed a petition in bankruptcy against

Smith & Montgomery Corporation alleging the mak-

ing of preferences and appointment of a receiver.

The answer sets out that the Chancery Court of

Alabama had taken jurisdiction of the cause for

dissolution and winding up of the corporation.
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From a refusal to adjudicate the corporation bank-

rupt the appeal was taken. The decision holds first

that the act of the corporation in permitting judg

ments to be taken against it and the procuring of

a decree of dissolution in the state court were acts

of bankruptcy justifying an adjudication, and fur-

ther states

:

"It is argued that even if this be the case,

as the dissolution of the corporation had been
adjudged and decreed in the state court prior

to the hearing, although since the institution

of the proceedings in the bankruptcy court such
proceedings abated and no adjudication in bank-
ruptcy should be rendered as the corporation is

dead and no judgment can be rendered against

a dead man. As to this, we think it only neces-

sary to refer to Sec. 8 of the Bankruptcy Act
in relation to the death or insanity of the bank-
rupt and by analogy hold that the section ap-
plies to a corporation which seeks by suicide

to defeat properly instituted proceedings in

bankurptcy. In opposition to the adjudication,

it has been very vigorously insisted in this court

that the adjudication in bankruptcy should not
be rendered because the state chancery court

through its receiver and under the judgment
of dissolution has taken possession of all of the

property of the corporation and that by reason
(»f tlie comity which does and ought to prevail

between courts of the states and courts of the

United States the adjudication in bankruptcy
can result in no administration or other benefi-

cial effect. For the purpose of this case we may
concur with learned counsel in his views on this

mnttor of comity, but are of the opinion that
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notwithstanding the petitioning creditors have

the right to have their insolvent debtor adjudged

a bankrupt, if for no other reason still for the

purpose of insisting upon the application of

the provisions of the bankrupt law annulling

preferences in certain cases."

In re Storck Lumher Company, supra.

Where, pursuant to the state statute, the prin-

cipal stockholder on behalf of himself and creditors

filed an application for dissolution and receivership

and such order was entered on August 19. On No-

vember 18, other creditors filed an involuntary pe-

tition in bankruptcy which was resisted by the re-

ceiver appointed by the state court on the ground

that by the prior dissolution of the corporation, the

corporation no longer existed and all of its property

had become vested in the receiver. The court in

overruling the objections of the receiver, on page

360 of the opinion uses this language:

*'The question raised by this motion to

quash is not clear of difficulty, but it seems that

it must be solved by applying the broad prin-

ciple that the National Bankrupt law is to gov-

ern the administration of the estate of all in-

solvent debtors who are within its provisions

and supersedes all the state laws, having the

right to object when its provisions are invoked

by the requisite creditors and acts of bank-

ruptcy are proven. The Maryland statute for

winding up insolvent corx)orations is in the na-

ture of a proceeding in insolvency. Chapter
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263, Art. 23, See. 264 of the Act of 1894 pro-

vides that the bill for the dissolution of an in-

solvent corporation may be filed by any stock-

holder, shareholders, creditors, or by the Attor-
ney General. * * * The National Bankrupt Act
of 1898 superseded the State insolvent law and
now when commercial and manufacturing cor-

porations are so numerous and are sometimes
used, as in this case, more as a cover from in-

dividiuil liability than for more legitimate use,

it can scarcely be supposed, as the bankrupt act

especialh^ provides for proceedings against com-
mercial corporations, that it was intended that

such corporations could commit acts of bank-
ruptcy and escape the provisions of the bank-
rupt act by applying to be wound up imder the

state statute and thus defeat the operation of

the bankrupt law. In re Independent Insurance
Co., Federal Case No. 7017; Piatt vs. Archer,
Federal Case No. 11213 ; Boese vs. King, 108 U.
S. 379, 27 L. Ed. 760; />^ re Lengert Wagon Co.,

110 Fed. 927; Schener vs. Stationery Co., 112

Fed. 407; Collier on Bankruptcy, p. 431."

In re Hercnles-Atkin Co., supra.

A Pennsylvania statute provided for voluntary

liquidation and dissolution of a partnership by reso-

lution of a majority of the members and by the elec-

tion of liquidating trustees. The answer to an in-

voluntary petition brought against the partnership

set up the statute and defended on the ground that

the Association had lost its legal existence, was

civilly dead and no longer amenable to process.

In adjudicating the partnership bankrupt the

court at page 815 of its opinion uses this language:
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*' Section 9, page 273, provides for the elec-

tion of three liquidating trustees who are to

have full power to wind up the Association and
distribute its assets. But the Association does

not disappear as soon as a vote to wind up has

been passed. On the contrary, the statute dis-

tinctly recognizes that it continues to exist for

certain purposes. No doubt it must cease doing

business, but even this is a qualified prohibition,

for Section 8 immediately adds, 'Except so far

as may be required for the iDeneficial winding up
thereof.' To hold that the Association passed

out of existence as soon as it appointed liquidat-

ing trustees and they began to advertise would

result in the anomalous situation that the com-

mission of an act of bankruptcy would prevent

the bankrupt act from taking effect, for it can-

not be doubted, I think, that the appointment

of liquidating trustees was an act of bankruptcy

under clause 4, Sec. 3-A, * * * which declares

that such an act has been committed where, 'be-

cause of insolvency a receiver or trustee has

been put in charge of his property under the

laws of a state, or territory, or of the United

States.' This does not mean exclusively that

the trustee must have been put in charge by the

order of a court, but embraces all other methods

whereby the property of an insolvent is com-

mitted to a trustee for the creditors under the

laws of a state, of a territory or of the United

States, including such a method as was em-

ployed in the present case. The two important

matters that were in the mind of Congress when

the above amendment was adopted were the in-

solvency of the bankrupt and the fact that his

property had been put in charge of a trustee for

the purpose of distribution among the creditors.

The method by which the property is thus trans-

ferred to a trustee for purposes of distribution
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is immaterial so long as such method has the

sanction of law. The Association having com-
mitted an act of bankrupty therefore became at

once potentially subject to the Federal jurisdic-

tion and could not escape it merely by ceasing

to do business. The title to its property may
have passed to the liquidating trustees, but it

passed sul)ject to be divested in favor of the

trustee in bankruptcy if proceedings in the Dis-

trict Court should be afterwards begun and
carried forward to adjudication."

In re International Coal Mining Co., snpra.

Under a Pennsylvania statute a creditor sold

on execution all of the assets of the corporation,

including its '^franchise right to be a corporation."

An involuntary petition in bankruptcy was filed and

the creditor who had purchased at the sale objected

to adjudication on the ground that the sale had

effected a dissolution of the corporation and that it

no longer had any legal existence. In overruling

the objection and adjudicating the corporation bank-

rupt, the court at page 667 of its opinion uses this

language

:

"The admission in writing by the board of

directors of the inability of the corporation to

pay its del)ts and its willingness to be adjudged
a l)ankrupt is set forth as an act of bankruptcy
which will entitle the creditors to an adjudica-
tion if for the jDurposes of the bankrupt law
they have authority to pass upon this question.

We think they have. The bankrupt law is para-
mount to all the state insolvent laws and wiien
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the effect of enforcing the state law is to defeat
the object of the provisions of the bankrupt act,

that part of the state law must yield to the pro-
visions of the latter.

To concede the contention of respondents
here that the sale of the property of the alleged

bankrupt by the Sheriff of Philadelphia County
on this particular writ worked a dissolution of
the corporation so that proceedings in bank-
ruptcy could not be instituted against it, would
'result in the anomalous situation that the com-
mission of an act of bankruptcy would prevent
the bankrupt act from taking effect,' but even
under the act of 1870 the corporate existence

does not entirely disappear upon a sale of the
jDroperty and franchises upon an execution un-
der that act, because the act excepts land held
in fee from sale upon the fi. fa. * * * But even
if this were not so, the bankrupt act would so

far control the matter of dissolution of the in-

solvent corporation as to prevent its legal ex-

tinction by superseding all state laws in conflict

with its provisions to an extent necessary to

enable creditors of insolvent corporations to

have the assets of their insolvent debtor admin-
istered in accordance with its terms. Scheiier

vs. Book Co., 112 Fed. 407 ; In re Storck Lumher
Co., 114 Fed. 360; In re Hercules Atkin Co., 133
Fed. 813."

The case was appealed sub nomen.

Cresson Clear Field Coal d- Coke Co. vs.

Stauffer, supra.

"The ground upon which the adjudication
was actually made was a sound one. The ad-
mission in writing by a person, which designa-
tion applies to corporations, of his inability to

pay his debts and his willingness to ])e adjudged
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a bankrupt on that ground, is one of the acts of

bankruptcy expressly dechired in the third sec-

tion of the act. The admission in this ease was
made in writing by the secretary of the corpora-

tion, specially authorized by a A^ote of the board
of directors as set out in the petition and record.

This admission is in the terms of tlie act and is

dated the 25th day of November, 1905, nearly

two months before the filing of the creditors'

petition. Although there is a general denial

that this written admission of insolvency was
authorized by the board of directors having gen-
eral authority under the charter of the corpora-
tion to make such an admission, no serious con-

tention was made in that regard. It is, however,
strenuously insisted that this act of the board
of directors was a nullity for the reason alleged,

that at the time it was made the corporation had
ceased to exist and that therefore the directors

and all other officers were functi officiis. It is

true that the law already referred to provides

that the property and franchises of the corpora-

tion sold under this special fi. fa. shall pass to

the purchaser, thus in effect terminating the

existence of the old corporation. If. however,
the proceedings by which this property and
franchises were sold was an act of bankruptcy,
it was void and of no effect. If it w^ere not,

still the existence of the corporation is not ter-

minated in every respect by this requirement
of the state law. It has often been held that

even where a charter expires by time, its exist-

ence will be considered as being extended foi*

the purpose of winding up its affairs, securing

creditors and satisfying the ends of justice,

even without siiecial statutory authority for that

purj^ose. And we think that the paramount
authority of the Federal bankrupt law is suf-

ficient to keep alive the corporation in this case
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for the purposes of bankrupt jurisdiction cre-

ated by the said act and to give efficacy to the
admission made by the directors of the insolvent
corporation as an act of bankruptcy."

In re Belfast Mesh Undenvear Co., supra.

A Connecticut statute authorized the appoint-

ment of a receiver and dissolution of a corporation

for insolvency or "other good and sufficient reason."

A receiver had been appointed for the corporation

in the state court. Sec. 26 of the statute provides

that whenever a corporation has Adolated its charter,

exceeded its powers, or there has been any fraud or

gross mismanagement in the conduct of its business,

or when its assets are in danger of waste through

attachments, litigation or otherwise, or it has aban-

doned its business, "or whenever its stockholders or

directors have voted to discontinue its business, or

whenever any good and sufficient reason exists for

the dissolution of such corporation, any stockholder

or stockholders owning not less than one-tenth of its

capital stock * * * may apply to the Superior Court

* * * for dissolution.
'

'

"An inspection of Sec. 26 shows that if the

facts of this case do not warrant an adjudication

the beneficent purposes of the bankruptcy law
can never be extended to a Connecticut corpora-

tion no matter how hopelessly insolvent it may
be if the stockholders owning not less than one-
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tenth of the capital stock prefer to avoid the

embrace of the Federal arms. It is true that

upon a proper allegation the state court might
say that insolvency was a 'good and sufficient

reason,' but such an allegation would be subject

to the whim or caprice of the stockholdei-s. The
practical situation is preciselv as above out-

lined."

The court then examines the record of the pro-

cedure in the state court and concludes that the real

ground for the appointment of a receiver was the

insolvency of the corporation.

"It seems to me that upon this record alone
it must be apparent to any reasonable mind that

the facts found by that court show that it was
'because of insolvency' that the receiver was
appointed. The record certainly does not show
conclusively that insolvency was not the cause
or one of the causes which lead to the appoint-
ment. It may be said to exhibit a prima facie

showing of insolvency of sufficient force to put
the respondent corporation in this court upon
its proofs. If such a ride be adopted no harm
can come to anyone hereafter. If application

shall be made to the state courts for receivers

in cases where beyond question the corporation

is solvent, the record in the state court will un-

doubtedly proclaim the fact in a convincing
way. The situation is so serious that I cannot
bring myself to believe that the spirit of the

bankruptcy law will permit such a technical

construction of Sec. 3, sub-division 4 of the

Bankruptcy Act of 1898 as the respondents

asked for. Nor can T believe that the spirit

In re Spalding commends such action, although
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I am bound to admit that its letter might not

unreasonably be so interpreted."

In re Munger Vehicle Tire Company, supra.

The New Jersey statute provides that a procla-

mation may be issued declaring a corporation de-

linquent in the payment of its taxes and prohibiting

it from further exercising its corporate powers. But

this having been construed by the New Jersey court

of errors and appeals as not to prohibit the use of

corporate powers for the purpose of winding up the

concern, such proclamation did not interfere with

the right of the corporation to defend an involuntary

proceeding in bankruptcy brought against it.

"It is not necessary to review the numerous
authorities cited by appellant in support of his

contention that subsequent to the proclamation

the company was defunct and like a deceased

person incapable of being adjudged a bankrui3t.

We are dealing with a New Jersey corporation,

whose statutes is regulated by New Jersey stat-

utes and when such statutes have been construed

by the highest courts of New Jersey, the Federal

Courts will adopt the same construction. * * *

Upon such construction the i)roclamation of

default, etc., in the case at bar did not work
such a destruction of the corporation that it

could not be adjudged a bankrupt. The lan-

guage of the section quoted seems plainly to

warrant the taking of such action as will secure

the intervention of the bankruptcy court. A
proceeding in involuntary bankruptcy may fair-
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ly be considered a suit to settle and close up the

affairs of the bankrupt and dispose of its prop-
erty.

The suggestion that the corporation could
not appear in bankmiptcy proceedings by an
attorney and that the proceedings were not
properly instituted in New York city seems to

be without merit."

Til re Adams d- Hoyt Co., supra.

Where the corporation on August 4, ])assed

a resolution that its franchise be surrendered; that

its business be abandoned and that a petition be

filed with the Superior Court for the appointment

of a receiver and upon such petition being filed,

the court entered an order:

"It appearing to the court that the said

defendant corporation has been dissolved by
the surrender of its charter, which surrender
is hereby accepted by the court and upon such
surrender and dissolution all of its property
and assets become a fund for the payment
of its debt and then for equal distribution

among its shareholders and to this end this

court has power to appoint a receiver * * *

it is ordered and adjudged that A. Cruickshank
be and is hereby appointed receiver of all of

the property and assets of every description

belonging to Adams & Hoyt Co."

On the same day certain creditors filed a peti-

tion in bankruptcy alleging insolvency and certain

acts of ])ankru])tcy in the payment of creditors and

I
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in the filing of the petition for the appointment

of a receiver.

Other creditors objected to the jurisdiction of

the court on the ground that the company had

surrenderd its charter and ceased to be a corpora-

tion by the proceedings in the Superior Court. In

holding that the corporation should be adjudged

bankrupt, the court at page 495 of its opinion states

:

"Assuming that the Adams & Hoyt Co.

while insolvent, within four months prior to

filing of the petition in bankruptcy, committed
certain acts of bankruptcy, I do not believe

that it could escape and avoid the jurisdic-

tion of the bankruptcy court by instituting a

proceeding such as was instituted by this com-
pany in the Superior Court. The jurisdiction

of the bankru]3tcy court attached, or its right

to act arose when the company, being insol-

vent, committed the acts of bankruptcy. Any
other view of the matter would destroy the

effect of the Bankruptcy Act entirely. It is

the paramount law for the administration of

assets of insolvents. Its provisions which seek

to bring about equality among creditors of

the same class cannot be avoided in this way.
The effect of proceedings such as were in-

stituted by this corporation in the Superior

Court, if sustained, would be that an insolvent

corporation could in clear and gross violation

of the Bankruptcy Act transfer all of its ])rop-

erty to one or more of its creditors to the

exclusion of all of its other creditors and the

corporation would thereby create a preference

or preferences which would undoubtedly be
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set aside under tlie Bankruptcy Act, but the

corporation would avoid the operation and ef-

fect of the Bankruptcy Act by this new method
of procedure. The right of the bankruptcy
court to take charge of the corporation's effects

and to administer the same in accordance with
the Bankruptcy Act, thereby bringing about
equality of payment among creditors of the

class arose and was in existence at the time
the petition in the same court was filed. It still

exists unaffected in my judgment by what was
done in the Superior Court."

Exploration Mercantile Co. i:s. Pacific, supra.

A petition in involuntary bankruptcy was filed

by the creditors of the corporation alleging as an act

of bankruptcy the application by the corporation's

officers for a receiver in the state court of Nevada;

that in August the application for receivership was

granted and the corporation dissolved upon the same

day.

The Nevada statute provided that every cor-

poration should have the right

"To wind \\\} and dissolve itself, or be
wound up and dissolved * * * when it has failed

to pay dividends for ten years, violated its char-

ter, where its dii'ectors have been guilty of fraud
or mismanagement or its assets are in danger
of waste or the corporation has abandoned its

))usiness * * * any holder or holders of one-tenth

of the capital stock may apply for an order
dissolving the corporation and appointing a

receiver to wind u]) its affairs."

I
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On a trial of the issues to a jury, the jury found

that on August 6, the assets of the Exploration Mer-

cantile Co. at a fair valuation were not sufficient to

pay its debts. Likewise, that on September 12, the

date of filing the application for bankruptcy the

assets were insufficient to pay the company's debts;

likewise that it had while insolvent applied for a

receiver for its property.

"It is sufficient that the corporation is in-

solvent and being insolvent has applied for a

receiver, whereby the property of the corpora-

tion is to be taken possession of and adminis-

tered and distributed by the state court. It is

against such proceedings that the bankruptcy

act confers exclusive jurisdiction on the bank-

ruptcy court. ' The operation of the bankruptcy

laws of the United States cannot be defeated by
insolvent commercial corporations applying to

be wound up under state statutes.' The bank-

ruptcy law is paramount and the jurisdiction

of the Federal Courts in bankruptcy when prop-

erly invoked in the administration of the affairs

of insolvent persons and corporations is essen-

tially exclusive.' In re Wafts c& Sachs, 190 U.

S. 1, 47 L. Ed. 933. * * * With respect to the

application for a receiver, it may be conceded

that if it appears from the record and is estab-

lished by proof that the application is made
under some statutory authority or general

equity jurisdiction having no relation to in-

solvency, then the act of applying for a receiver

is not an act of bankruptcy, but when it appears

that the application for a receiver has relation

to insolvency and that the purpose of tlie pro-
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ceeding is to have the corporation managed with
a view to its dissohition and the distrihution of

its assets among the creditors of the insolvent,

then the application for a receiver is clearly an
act of bankruptcy."

The court concludes from an examination of the

application foi* the receivership made in the state

court, that the groimd for the application was in

fact that of insolvency.

Moorehouse vs. Giant Powder Co., supra.

An appeal from an order adjudging Moore-

house and Thompson in contempt for violation of

an injunction. One Stone, president of the Explora-

tion Mercantile Co., on August 6, 1928, filed an appli-

cation for appointment of a receiver in the state

court. On the same day, Wiley, another stock-

holder, was appointed receiver and an order of dis-

solution was entered. On September 12, a petition

in involuntary bankruptcy was tiled and an order

entered restraining the receiver from selling or oth-

erwise disposing of the corporation's property. A
further order was entered restraining the lessor, the

corporation, their agents, servants and attorneys

from further prosecuting the suit in the state court

])ending the determination of the bankruptcy appli-

cation.
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The attorneys who violated the order were held

guilty of contempt. It is held that the injunction

was properly issued.

''It may also enjoin such proceedings 'where

it has the effect to defeat the operation of the

bankruptcy law by interfering with the admin-

istration of the debtor's property in bank-

ruptcy.' Act July 1, 1898, C. 541, Sec. 2, CI. 15.

The power of the bankruptcy court to adminis-

ter property in the custody of a receiver ap-

pointed in a state court depends upon whether

or not such custody tends to defeat the opera-

tion of the bankruiDtcy law. In re Knight, (D.

C.) 125 Fed. 35; Hooks vs. AUridge, 145 Fed.

865 ; In re Watts d Sachs, 190 U. S. 1, 47 L. Ed.

933, Mr. Chief Justice Fuller said:

'The operation of the bankruptcy laws of

the United States cannot be defeated by insol-

vent commercial corporations applying to be

wound up under state statutes. The bankruptcy

law is paramount and jurisdiction of the Fed-

eral Courts in bankruptcy when properly in-

voked in the administration of the affairs of

incolvent person and corporations is essen-

tially exclusive.'

The receiver in the state court was ap-

pointed for the purpose of winding up an in-

solvent corporation. The institution of the suit

and the appointment of the receiver were acts

of bankruptcy and tended to defeat the opera-

tion of the bankruptcy law. This court so held

in Exploration Mercantile Co. vs. Pacific H. d-

S. Co., 177 Fed. 825."

In re Yaryan Naval Stores Co., supra.
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Held that tlie order of a United States District

Court of another district appointing a receiver and

enjoining all of the officers and agents of the cor-

poration from in any way interfering with the pos-

session of the receiver and from instituting or prose-

cuting any actions, suits or proceedings against the

corporation without the permission of the court did

not prevent the officers of the corporation from con-

fessing the allegations of an involuntary petition

for bankruptcy brought against the corporation by

its creditors.

"The precise contention of the receivers

and ojjposing creditors urged in the court below
and here is thus stated l)y their counsel.

'The acts of the petitioning creditors in

tiling the original petition and the amendment
thereto and the several acts of the company in

passing the resolution admitting its inability to

pay its debts and its willingness to be declared
a bankrupt, the admission in writing of the

same and the tiling of its answer to the petition

and amendment were each and all acts in viola-

tion of the order of injunction made by the Dis-

trict Court of Georgia and in contempt of that

court and therefore null and void and should
not he recognized or given effect by the court

below.'

Tt will be observed that the claim made is

not that the requisite conditions of bankruptcy
did not exist, but that because of the injunction
the ])arties wlio alone could assert these conten-
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tions to procure an adjudication were powerless

to act.

The unsoundness of this contention is de-

clared and demonstrated by the plain and posi-

tive provisions of the bankruptcy act itself.

Sec. 4 thereof provides that 'any person * * *

shall be entitled to the benefits of this act as a

voluntary bankrupt' and 'any natural person

and any moneyed business or commercial cor-

poration owing debts to the amount of $1,000.00

or over may be adjudged an involuntary bank-

rupt upon default or an impartial trial and shall

be subject to the provisions and entitled to the

benefits of this act.' This language is so broad

and (comprehensive as to be all embracing and
all inclusive. It clearly manifests the intention

of Congress to confer the rights and privileges

of the bankruptcy act upon all persons and all

corporations save those expressly exempted
from its operation. Rights and privileges so

positively bestowed cannot be destroyed, denied

or abridged by any power save that which cre-

ated and brought them into being, nor in the

absence of specific declaration will it be pre-

sumed that any court intends to make an order

which must be ineffective because in direct con-

flict mth the legislative will and mandate.

The settled rule is that the jurisdiction of

the courts in bankruptcy in the administration

of the affairs of insolvent persons and corpora-

tions is exclusive and paramount. In re Watts

d Sachs, 190 U. S. 1, 47 L. Ed. 933; Acwe Har-

vester Co. vs. Beekman Ltimher Co., 222 IT. S.

300, 56 L. Ed. 208; U. S. F. & G. Co. vs. Bray,

225 U. S. 205, 56 L. Ed. 1055; Leidiqh Carriage

Co. vs. Stengel (C. C. A. 6th), 95 Fed. 637.
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In the present case the Naval Stores Com-
pany had the undenialile ri^ht to go into vohm-
tary bankruptcy and to take any legitimate

steps to bring about that result and to obtain

for itself and its creditors the benefits of the

bankruptcy act. The petitioning creditors were
also clearly within their rights when they ap-
plied for and ol)tained from the court having
jurisdiction an order adjudging the company a
bankrupt. Indeed, upon the showing made the

bankru]itcy court could not have denied the

relief which it alone had jurisdiction and au-

thority to grant. * * *

We are not impressed with the argument
that the bankruptcy act was not properly in-

voked on the ground that the receivership was
not an act of bankruptcy and if it had been was
not assailable because bankruptcy proceedings
were not begun within four months thereafter.

This contention overlooks the consideration that

the act on which the adjudication is based is not

the original receivership, but the debtor's ad-

mission of insolvency presumably occurring or
discovered subsequent to the original receiver-

ship. To deny the right of the debtor when such
insolvency is found to exist to take the benefit

of the act and thereby secure a discharge from
its debts is to deny the ultimate paramouney of

the act which is designed not merely for the

benefit of creditors but that of the de])tor as

well."

In re AfUfrican-British Manufacturing Cor-

poration, supra.

The corporation was adjudged bankru]3t on vol-

untary ])etition filed November 19. A petitioning

ci-editor filed a petition to have the adjudication va-
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cated on the ground, among others, that the petition

was filed in violation of an order of the United

States District Court for the Southern District of

New York and such filing was in contempt of such

court. A receiver had been appointed on February

16, 1921, by the United States District Court for

the Southern District of New York and ancillary

receivers had been appointed in Connecticut and

Rhode Island. The property in Connecticut had

been sold by the receivers on March 10, 1928.

After determining that the court had jurisdic-

tion to entertain the petition, since the principal

place of business of the corporation was in Con-

necticut, the opinion uses this language:

"Having determined that I come next to

the question as to whether or not the corpora-

tion having been in the hands of receivers and
its assets having been sold and converted into

cash more than six months prior to the adjudi-

cation in bankruptcy it lost the locus of its prin-

cipal place of business. * * * The question has

been raised by the petitioner that the filing of

the petition in bankruptcy amounts to contempt

of court and that the officers of the corporation

did not have the ]30wer to file the petition in

bankruptcy in view of the appointment of re-

ceivers in equity and the injunction issued by

the courts in receivership proceedings. T am
unable to concur in this view. The Bankruptcy
Act is paramount, and its jurisdiction is exclu-

sive of all other courts. Among its ])urposes is
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that all of the aifairs of a })aiikrupt may be
adjudicated in one court. The authorities in

support of this proposition that notwithstand-
ing receivership jjroceedings a petition in bank-
ruptcy may be filed are overwhelming and not
only is the right to file a petition logical and
legal, but also equitable. To hold otherwise
would be to work great injustice and to deprive
those who might be entitled to the benefit of

the act of their constitutional rights. (Quot-
ing from In re Wafts and SacJis, 190 U. S. 1,

at p. 27, 47 L. Ed. 933, and from U. S. F. d- G.
Co. t'.s'. Bray, 225 V. S. 205, ])p. 217-218, 56
L. Ed. 1055.')"

The opinion also cites and quotes from Varyan

Naval Stores Co., 214 Fed. 563, criticises Re Asso-

eiated Oil Co., 217 Fed. 788, as being directly con-

trary to the decisions of the United States Supreme

Court.

''I am therefore of the opinion that not-

withstanding the receivership proceedings, the

absolute right exists in a person or corporation

that is insolvent to admit its insolvency by filing

a petition in bankruptcy and thereby secure a

release of all of its debts."

Struthers Furtmce Co. vs. Grant, supra.

The case involves an appeal by a bankru]it from

an order vacating an adjudication in voluntary

bankru])tcy, u])on the ])etition of a receiver ap-

pointed by the state court. The receiver was a])-

])ointed on Jamiary 20, 1925. The voluntary peti-

tion was filed Ai)ril 18, 1927. ])in\suant to a resolu-
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tion of the board. The receivership in the state

court had been granted in a proceedings instituted

by preferred shareholders. In reversing the order

of vacation and dismissal the court states:

''It is clear that the mere existence of an
equity receivership does not preclude directors
from assisting others in procuring an adjudi-
cation in involuntary bankruptcy even though
the state court has had control of the property
for more than four months and has issued the
usual injunction against interference. In re
Yaryan Naval Stores, 214 Fed. 563; see also

In re Moench & Sons, 130 Fed. 685 (less than
four months), and the pendency of a receiver-
ship does not ordinarily prevent the filing of a
voluntarj^ petition; In re American d- Briitsh
Manufacturing Co., 300 Fed. 839 ; In re Grafton
Gas d Electric Co., 253 Fed. 668; In re Brake
Motor Co., 16 Fed. (2nd) 142, the statements
to the contrary In re Associated Oil Co., 271
Fed. 788, followed In re Hammond Motor Co.,

13 Fed. (2nd) 901, have been properly criti-

cised in other circuits.

While appellee in his brief asserts that the
filing of a bankruptcy petition was part of a

scheme to escape the state court receiver's vig-

orous assertion of the corporate choses in action

against Runyon, the president. This is neither
expressly stated in or inferable from the stipu-

lated facts. The only proper inference there-

from is that of an endeavor to supplant con-
trol of the state court by that of the Federal
Court.

An adjudication pursuant to a voluntary
petition in bankruptc}^ may be vacated for
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fraud. Zeitinger vs. Hargadine-McKittrick Dry
Goods Co., 244 Fed. 719, In re Associated Oil

Co., supra. But merely endeavoring to substi-

tute Federal for state control does not con-
stitute fraud. In re Dressier Producing Cor-
poration, 262 Fed 257; In re Beaver Cotton
Mills, 275 Fed. 498."

Ifi re Ilargadine-McK itt rich Dry Goods Co.,

supra.

"It is further contended that this court is

without jurisdiction to adjudge the petitioner

a bankrupt because it is asserted that the state

court has enjoined the bankrupt company and
its directors from filing a voluntary petition in

bankruptcy. * * * In the opinion of this court
the decree of the state court cannot properly be
so construed or applied as to affect the jurisdic-

tion of this court or to impair the right of the

bankrupt and its directors to file a voluntary
petition in bankruptcy. It is not within the

power of the state court to limit the operation

of the bankruptcy act or to impair the jurisdic-

tion of this court as a court of bankruptcy by
any form of order or injunction. If the rule

were otherwise, any court of general jurisdiction

could in any given case exclude a court of bank-
ruptcy from the exercise of its lawful jurisdic-

tion by merely forbidding a debtor party from
invoking the jurisdiction of the court of bank-
ruptcy and such a principle would be manifestly

inadmissible."

The Solvency or Insolvency of a Voluntary
Bankrupt is Immaterial.

In re Lachenmaier, Gerniania National Bank
of Mihcaukee vs. Lachenmaier, (C C. A.

7th Circuit, 1913) 203 Fed. 32.
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In re Foster Paint d Varnish Co., (District

Court, Pa., 1914) 210 Fed. 652.

In re Hargadine-McKittrick Dry Goods Co.,

(District Court, Mo., 1917) 239 Fed. 155.

In re United Grocery Co., (District Court,

Fla., 1917) 239 Fed. 1016.

In re Pyatt, (District Court, Nev., 1918) 257

Fed. 362.

In re Dressier Producing Corporation, (C. C.

A. 2nd Circuit, 1919) 262 Fed. 257.

In re Beaver Cotton Mills, (District Court,

Ga., 1921) 275 Fed. 498.

In re Ann Arbor Machine Co., (District Court

Mich., 1922) 278 Fed. 749.

In re Montevallo Mining Co., (C. C. A. 5th

Circuit, 1923) 294 Fed. 171.

Hanover National Bank vs. Moyses, (1902),

186 U. S. 181, 190-191; 46 L. Ed. 1113,

1120.

In re Lachenmaier, Germania National Bank
of Milwaukee vs. Lachenmaier, supra.

This was an appeal from an order granting a

discharge of the bankrupt, the contention of appel-

lant being that within six years the bankrupt had

been granted a discharge in a voluntary proceeding.

The question involved was whether the prior dis-

charge had been entered in a voluntary or an in-

voluntary proceeding. It was shown that an in-

voluntary proceeding was filed on February 7, 1910,

at 10:00 a. m. and that at noon on the same day a
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Yohiiitary petition was filed on which an order of

adjudication was made upon the said date. In dis-

tinguishing between vohnitary and involuntary pro-

ceedings, the court uses this language:

"Though })oth proceedings aim at the same
general result, there is a material difference be-

tween involuntary and a vohmtary petition. In
the voluntary petition the creditors must allege,

in addition to jurisdictional facts, that the de-

fendant 'is solvent' and 'has committed an
act of bankruptcy' within the preceding four
months. (Sec. 3b,)******

But the voluntary petitioner need only aver
that he 'owes debts' which he is unable to meet
and that he desires to take the benefits of the

bankruptcy act. (Sec. 4a.) He does not have
to admit that he is 'insolvent' much less that

he has committed any 'act of bankruptcy' within

the preceding four months. If a defendant
resists an involuntary proceeding, however, a

judgment of dismissal therein is not res judicata

of the right of the bankruptcy court to admin-
ister the defendant's estate and is not a bar to

a voluntary proceeding which is founded on a

different right."

In re Foster Faint c& Varnish Co., supra.

"A petition in voluntarv bankruptcy was
tiled January 15, 1914, by the Foster Paint &
Varnish Co., a corporation chartered under the

laws of the state of Pennsylvania, admitting its

inability to pay its debts and its willingness to

be adjudged a Ixmkrupt on that ground. The
petition was filed by the president and secretary

of the corpoi'ation undei- authority of a resolu-
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tion of its board of directors adopted at a
special meeting duly called and held on January
12, 1914. The petition to vacate is based upon
the ground that the filing of the petition was
not authorized by the stockholders at a stock-
holders' meeting.******

As was said by Judge Willard in the matter
of Kenwood Ice Co., (D. C), 26 Am. B. R. 499,
189 Fed. 525:

' * * * I am satisfied that a board of di-

rectors at a duly called meeting has the power
to put the corporation into bankruptcy.'

The petitioner denied the insolvency of the
corporation. There is nothing in the bank-
ruptcy act (Act of July 1, 1898, C. 541, 30 Stat.

544, U. S. Com. Stat. 1901, p. 3418), which re-

quires a voluntary petitioner to be insolvent.

The petition to vacate is dismissed."

In re Hargadine-McKittrick Dry Goods Co.,

supra.

''It is urged that the petitioner is not in-

solvent, but in a voluntary case it is not neces-
sary that the bankrupt be insolvent. In re Fos-
ter Paint & Varnish Co., (D. C.) 210 Fed. 652."

In re United Grocery Co., supra.

"On January 3, 1917, the bankrupt filed its

petition to be adjudged a bankrupt; the peti-

tion being signed by the bankrupt through its

president and secretary, and the seal of the cor-
poration affixed. * * * On January 4, 1917, an
adjudication of voluntary bankruptcy was made
by the judge of this court. * * * On January
11, a petition was filed by certain of the share-
holders of the corporation joined by tliree cred-
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itors praying that the adjudication upon said

petition and all proceedings thereunder be va-

cated and dismissed.

The next question is the effect of the al-

legations in the petition that the corporation
is solvent and no exigency has arisen to require

the bankruptcy proceeding. The solvency vel

non of the corporation is not material in a vol-

untary petition. /^? re Lacken male r, 203 Fed.
82, 121 C. C. A. 368; In re Russell Wheel d-

Foundry (D. C), 222 Fed. 569."

In re Pyatt, supra.

"The act does not require that the l)ank-

rupt should be insolvent. A solvent person
may have his property distributed among his

creditors in the manner provided by statute, if

he so desires. Hanover National Bank vs.

Moyses, 186 U. S. 181, 22 Sup. Court, 857, 46
L. E. 1113; In re Jehu, District Court, Iowa,
94 Fed. 638; In re Ives, (C. C. A. 6th Circuit)

113 Fed. 911; In re Carlton (District Court,

Mass.), 115 Fed. 246; Collier on Bankruptcy,
par. 141, 840, 856."

In re Dressier Producing Corporation, supra.

The owners of one-half of the stock of the coi*-

poration who were also creditors, had applied for

dissolution in the state court on the ground of dis-

sension in management which might result in the

waste of the corporation's property. Pending the

action in the state court, other stockholders and

creditoi's ai)plied for an adjudication of involuntary

bankruptcy, and on behalf of the corporation ad-
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mitted its inability to pay its debt and its willing-

ness to be adjudged a bankrupt. In discussing the

difference between voluntary and involuntary bank-

ruptcy, the court states:

"Insolvency need not be alleged or shown

to successfully maintain a petition in bank-

ruptcy if the corporation is unable to meet its

obligations as they mature and arise and this

appears to be the fact here. * * * A solvent

corporation, as a person, may have its property

distributed among its creditors in the manner
provided in the Bankruptcy Act. (Compiled

Stat., Sec. 9585-9656.) Hwnover National Bank
vs. Moyses, 186 U. S. 181, 22 Sup. Court 857,

46 L. E. 1113. The claim of the appellants that

at the time the directors admitted that the com-

pany was insolvent and unable to meet its obli-

gations as they matured and arose they were

without authority to so act and that, therefore,

such a consent is of no value in the bankruptcy

proceedings, is without force, and is not a rea-

son why the motion to dismiss the petition

should be granted."

In re Beaver Cotton Mills, supra.

In denying the application of stockliolders to

set aside a voluntary adjudication of bankruptcy,

it is stated:

"It will not be doubted that the creditors'

right to an administration under the bank-

ruptcy law in the Federal Court (Com. Stat.

Sec. 9585-1656) cannot be defeated by state

court receivership, whether partial or complete,

preservative or for final administration. In re

Adams d Hoyt Co. (D. C. 164 Fed. 489; Bank
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of Andrews vs. Gudger, 212 Fed. 49, 128 C. C.

A. 505.

Voluntary bankruptcies in which insol-

vency is not a prerequisite and where creditors'

rights are not so prominent, are within the

scope of the Constitutional provision. Hanover
National Bank vs. Moyses, 186 U. S. 181, 22
Sup. Court, 857, 46 L. E. 1113. A bankrupt has
there a valuable Federal right to a discharge
after surrendering all of his property, or the

right to effect a composition with creditors, by
the judgment of a majority in number and
amount overruling an unreasonable minority.
A state receivership though four months old

has been held not to preclude the voluntary
bankruptcy of a corporation. In re Grafton
Gas d' Electric Light Co. (D. C.) 253 Fed. 668.

Neither the injunction granted, nor the

appointment of a receiver in itself prevented
this action of the directors."

In re Ann Arbor Machine Co., supra.

"That a voluntary adjudication does not

conclusively show insolvency on the part of the

bankrupt at any time prior to such adjudication
is made clear by bearing in mind that a vol-

untary adjudication in its very nature is not

dependent upon and does not ever tend to show
such insolvency, either at the time of such ad-

judication or at any time prior thereto."

In re Montevallo Mining Co., supra.

Where the question was whether at the time

judgment was taken against the bankrupt the latter

was solvent, it having become a voluntary bankrupt
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•within four months of the entry of the judgment,

the court said:

"Appellant recovered a judgment for per-

sonal injuries against tlie mining company.
Within four months thereafter the Mining Com-
pany was adjudicated bankrupt upon its vol-

untary petition. It does not appear from the

record before us that the bankrupt was insolvent

at the date of judgment. A solvent debtor may
tile his voluntary petition in bankruptcy. 1 Col-

lier, 13th Ed. 195."

Hanover National Bank vs. Moyses (1902,

186 U. S. 181, 190-191 ; 46 L. E.' 1113, 1120.

"But it is contended that as to voluntary

proceedings the act is in violation of the fifth

amendment in that it deprives creditors of their

property without due process of law in failing

to provide for notice. The act provides that

'any person who owes debts' * * * shall be en-

titled to the benefits of this act as a voluntary

bankrupt' (Sec. 4a) and that 'upon the filing

of a voluntary petition, the judge shall hear the

petition and make the adjudication or dismiss

the petition.' (Sec. 18g) * * * and the petition

must state that 'petitioner owes debts which he

is unable to pay in full' and 'that he is willing

to surrender all of his property for the benefit

of creditors. * * * ' This establishes those facts

so far as a decree of bankruptcy is concerned

and he has committed an act of bankruptcy in

filing the petition. These are not issuable facts

and notice is unnecessary unless dismissal is

sought when notice is required. (Sec. 59g.)

As Judge Lowell said : 'He may be, in fact,

fraudulent and able and unwilling to pay his
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debt ; but the law takes him at his word and
makes effectual provisions not only by civil but
even by criminal process to effectuate his alleged

intent of giving up all his property.' In re

Fowler, 1 Low, Dec. 161, Fed. Cas. No. 4998.''

A Savings axd Loan Assoc:iation is Insolvent
When Its Assets Are Not Sufficient to

Return to Its Shareholders Their
Investments in Full.

Towle vs. American Bldg., Loan d: Inv. So-
ciety, (C. C. Northern Dis. 111., 1894) 61

Fed. 446, 447.

Lewis vs. Clark, (9th C. C. A., 1904) 129 Fed.
570, 573, 574.

Gunhy vs. Armstrong, (5th C. C. A., 1904)
133 Fed. 417, 426, 427.

Graves vs. Seifried, (Utah, 1906) 87 Pac.
674, 676.

Colin vs. Wellford, (Va., 1904) 46 S. E. 780.

Johnson vs. Grovesnor, (Tenn., 1900) 59 S.

W. 1028, 1081.

In Towle vs. Arnerican Building Loan c6 In-

vestment Society, supra, where the receiver ap-

pointed for the Association had asked the advice of

the court regarding the terms upon which borrowing

membei's should pay their loans, the court by Judge

Grosscup at page 477 of the opinion uses this lan-

guage:
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"These Associations are essentially corpo-

rate co-partnersships. They have no function

except to gather together for small stated con-

tributions sums large enough to justify loans.

Their officers are the agents of every stock-

holder. They have no debtors or creditors ex-

cept the stockholders and whether a stockholder

is creditor or debtor depends on whether he has

exercised his privilege of borrowing money from
the common fund. The insolvency of such an

institution is sui generis. There can be, strictly

speaking, no insolvency, for the only creditors

are the stockholders by virtue of their stock.

The so-called insolvency is such a condition of

the affairs of the Association as reduce the

available and collectible funds below the level

of the amount of stock already paid in. The
Association is said to be insolvent w^hen it can-

not pay back to its stockholders the amount of

the actual contributions, dollar for dollar."

In Lewis vs. Clark, supra, a Minnesota Building

& Loan Association became insolvent. A receiver

was appointed for its assets in Minnesota and an-

other receiver for its assets in Wisconsin. The de-

fendant, a resident of Idaho, and a member of the

Association, had borrowed money from the Associa-

tion upon a mortgage. His bond and mortgage had

been deposited by the Association with the state of

Wisconsin and the Wisconsin receiver sued the de-

fendant in the Federal Court of Idaho for fore-

closure of the mortgage. In ruling that there was

no error in permitting the receiver to sue the share-
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holder in tlio Federal Court of Idaho, this court at

pages 578 and 574 uses the following language:

"The shareholders in associations of this

character are not in the ordinary sense, creditors

and if deemed creditors in any sense, they are
necessarily subject to all equities existing be-

tween themselves. There were no creditors re-

siding in the state of Idaho whose rights could
in any manner be affected except those who are
shareholders in the association.

The insolvency of a public building and
loan association consists of its inability to per-

form the purposes for which it was created. Its

insolvency works a rescission of the contracts

between the association and its members. The
money advanced to the borrowing member upon
such insolvency immediately becomes due and
payable regardless of the terms of payment
fixed in the written contract. C^irtis vs. Granite
St. Prov. Assn. (Conn.), 36 Atl. 1023-25; Knut-
son vs. N. W. Loan d- Bldg. Assn., 69 N. W.
889."

The opinion at page 572 refers to the case of

Lewis vs. American Savings <k Loan Association, 98

Wis. 203, 73 N. W. 793, as setting out the facts with

reference to the insolvency of the Association. An

examination of the Wisconsin case referred to dis-

closes that the assets of the corporation were suf-

ficient to pay all of its debts owing to third persons,

but were insufficient to pay its shareholders in ex-

cess of -10 per cent.
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In Gunby vs. Armstrong, supra, the suit was

brought to determine the rights of a building and

loan association against a borrowing member where

a receiver for the Association had been appointed

by the Federal court at the instance of a non-

resident shareholder. At page 426 of the opinion

it is said

:

"The appellant further insists that the

building association was insolvent at the time

of the appointment of the receiver and hence

it is claimed that the order of appointment was
unauthorized. If the term 'insolvency' as ap-

plied to a building association be construed to

mean mere inability to pay its creditors, then

the association was not insolvent at the time the

court took charge of its affairs by the appoint-

ment of a receiver. But such is not the true

meaning of the term in its application to cor-

porations of that character. The insolvency of

a building association, employing the words of

another, is a peculiar thing.

'It is the inability of the building associa-

tion, not to pay its outside debts, (for that does

not seem to have ever occurred, and in the na-

ture of things can scarcely be thought of), but

to satisfy the demands of its own members, that

has been recognized as an insolvency.' End.
Building Association, (2nd) Ed. 511; Towle vs.

American Building, etc.. Society, 61 Fed. 446,

and when in the course of its business it reaches

the point where it finds itself unable to carry to

completion the purposes of its creation—in a

word, when the consummation of the scheme be-

comes impracticable—it may be said to be un-

able to satisfv the demands of its own members.
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'Hence,' it is said by Mr. Eiidlich, 'the insol-

vency of a building asso«'iation leaving no pros-

pect of a consnnnnation of its initial design is

recognized, if not as a dissolution of it, at all

events as a sufficient ground for the abandon-
ment of the enterprise and for proceedings to

wind up the corporation. In such case the

method to pursue is ])y way of petition by mem-
bers to the court for the appointment of a re-

ceiver.' 2 End. Bit ilding AsHociafion, Sec. 511.

'Yet because of the peculiar character of that

which alone constitutes insolvency in a building

assof'iation, it is not every person having a de-

mand upon it who can have a standing to move
the court for action. Such standing is accorded
only to claimants in the character and capacity

of stockholders.' Idem. 512."

In Gravefi vs. Selfvied, supra, where the ques-

tion was when the statute of limitations began to

run against the collection of a sum borrowed by a

member of a building and loan association, the court

at page 676 of its opinion uses this language

:

"But the rule seems to be well settled that

the insolvency of a building and loan association

and the appointment of a receiver to wind up
its a ifairs works a practical dissolution of the

association and terminates to a cei'tain extent

its contracts with its members. Under such cir-

cumstances the mortgage indebtedness of its

borrowing meml)ers becomes immediately due
and collectible by the receiver regardless of the

fact that it is in terms payable in instalments

extending over a definite period of time. * * *

The rule so far as liere applicable is well stated

in .7 Am. d Kng. Dec. in Equity, page 278, in

the following language:

J
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'The insolvency of a building association

which is in that condition of its affairs in which

it is unable to pay back to its members the

amount paid in by them respectively, dollar for

dollar, puts an end at once to its operations and

as it thus prevents the stock from maturing and

extinguishing the loans according to the con-

tract between the association and its borrowing

members, constitutes a breach of its contracts

and on the one hand excuses the borrowers from

all further liability for the payment of dues and

fines and on the other hand renders the mort-

gages given to secure the loans due and en-

forceable at once without regard to their terms,

even though payable in instalments and the

receiver can proceed to collect them."

In Colin vs. Wellford, supra, where the question

was whether a shareholder who had given notice of

withdrawal after the capital stock of the association

had become impaired but prior to receivership pro-

ceedings was entitled to priority over other share-

holders, the court at page 780 of the opinion states:

"The term 'insolvency' as here used has no

reference to outside creditors, for there are

none, but to the inability of the company to

satisfy the demands of its own members."

In Johnson vs. Grovesnor, supra, the question

was as to the rights of a borrowing member in a

foreclosure action commenced by the receiver. The

court said

:

"It is next insisted that this association

had become insolvent in 1886 and had aban-
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(loiK'd its corporate functions and purposes.
The arpfument is then made that complainant
was thereby released from any further liability

as a member, either for payment of dues or

interest on loans. The law on this subject is 'that

the insolvency of a building association which
is in that condition of its affairs in w^hich it is

unable to pay back to its mem.bers the amounts
paid in by them respectively, dollar for dollar,

pnts an end at once to its operations and as it

thus prevents the stock from maturing and ex-

tinguishing the loans according to the contract

between the association and its borrowing mem-
bers, c(mstitutes a breach of its contracts and
on the one hand excuses the borrowers from all

further liability for the payment of dues and
fines and on the other hand renders the mort-
gage given to secure the loans due and enforce-

able at once "without regard to their terms, even
though payable in instalments and the receiver

can proceed to collect them.' 5 Am. & Eng.
Eve. of Law Dec. in Equity, page 278, Note 20.
* * * )>

The opinion further quotes from 4 Am. c& Eng.

Ene. of Lmv as follows:

"The insolvency of the company, as before

observed, puts an end to its operations as a

building association. To a certain extent it also

ends the contract between it and its membei\s
respectively and nothing remains but to wind it

up in such manner as to do equity to creditors

and between tlie members themselves. The lia-

bility to pay monthly dues or fines or interest

on the amount advanced cainiot extend beyond
the existence of the association. It would be
most unequitable to oblige one ]iarty, or those

holding" V)v assignment his interest, to continue
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to make the payments required of him by the

contract, while the other party had incapaci-

tated itself from carrying out the provisions

made in the same contract on ascertaining the

extent of the mature obligations of the parties

and for securing the performance thereof on its

part. In 4 Am. & Eng. Enc. of Law, at page

1081, it is said: 'All authorities agree that on

the premature abandonment of the enterprise,

from whatever cause, the original contract be-

tween the association and the borrower cannot

be carried out, and that neither party is there-

fore bound to the later fulfillment.
'

'

At the Time of the Filing of the Petition

Appellant "Owed Debts Which It

Could Not Pay."

From the stipulation Exhibit "O," (Tr. p. 48),

it appears that the Association then had cash on

hand in the sum of $18,510.41, and according to the

stipulation it owed the following conceded amounts

:

Due borrowers on uncompleted

loans $ 2,000.00

Accounts payable 3,743.57

Borrowed money 9,700.00

$15,443.57

In addition to the amounts agreed upon, the

stipulation recites that appellant claims the Asso-

ciation was obligated to pay the following additional

amounts

:
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To Eiddell, Braekett & Fowler,

Attorneys $5,000.00

To the Directors of the Association 465.00

To Cora L. Watson 100.00

$5,565.00

Which amount being' added to the conceded sum of

$15,443.57 owing makes a total of $21,008.57, which

obviously could not be paid out of $18,510.41 in

cash.

The contention of appellant that the indebted-

ness of the Association should include the amounts

due Eiddell, Braekett & Fowler, the Directors and

Miss Watson is based upon the fact that the di-

rectors at a meeting held on December 2nd, (Tr. p.

37), passed a resolution fixing the compensation

of attorneys, trustees and secretary in the above

amounts.

The provisions of the Bankruptcy Act, Section

22 (a), U. S. C. A., and the decisions set out in the

foregoing are conclusive upon the point that when

a corporation applies for an adjudication of bank-

ruptcy in a voluntary proceedings for the purpose

of winding up its affairs by means of the machinery

provided for in the Bankruptcy Act, where its di-

rectors are acting in good faith and no person will
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be injured thereby, the corporation is entitled to an

adjudication of bankruptcy and the question wheth-

er the corporation is solvent or insolvent cannot be

raised either by a stockholder or by a creditor.

In an involuntary proceeding by the very terms

of the Bankruptcy Act, insolvency is prerequisite

to an adjudication unless the corporation upon the

filing of the proceedings confesses the allegations

of the petition and expresses its willingness to be

declared a bankrupt.

In re Guardian Building <f Loan Association,

53 Fed. 2nd, 412 (District Court of Oregon, October,

1931) ; In re Puget Sound Savings and Loan Asso-

ciation, 49 Fed. 2nd, 922 (District Court of Wash-

ington, April 4, 1931), and In re Guaranty Building

dc Loan Association (Southern District Court of

California, April 15, 1931), 49 Fed. 2nd, 776, hold

that shareholders in similar associations are not

creditors whose obligations can be taken into ac-

count in determining insolvency in involuntary pro-

ceedings in bankruptcy. Contra, see In re Western

States Building and Loan Association (Southern

District of California, June 6, 1931), 50 Fed. 2nd,

632.

We believe this court has settled the question

of the status of a shareholder in a savings and loan
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association in the ease of In re donfinental Biiilding

& Loan Association, 232 Fed. 828. The bankruptcy

there involved was a vohmtary proceeding and while

the question of the status of shareholders arose in

connection with the determination of their right to

vote after an uncontested adjudication, the reasons

given and the authorities cited, we believe, are con-

clusive that the shareholders became creditors of the

Association immediately upon the inability of the

Association to fulfill its contract becoming demon-

strated.

The distinction made by Judge Neterer In re

Puget Sound Savings & Loan Association, supra,

that no breach of executory contract is involved

when such an association becomes insolvent and

which is apparently stressed in his opinions in the

Puget Sound Savings S Loan case and his opinion

in the instant case, we believe, is unsound. It seems

to us that the contract between the shareholders and

the Association in this case, whereby the Association

under the statute is bound to return the share-

holder's deposit with his proportion of the profit,

under certain conditions is as much an executory

contract as that involved in Central Trust Co. vs.

Chicago Auditorium Association, and that if there

is any doubt that the insolvency and receivership
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of Home Savings and Loan Associaiton amounted

to an anticipatory breach of contract, the resolution

passed by the directors on the 30th day of November

and their action in filing a voluntary petition in

bankruptcy, must in any event have amounted to

an anticipatory breach of contract. All of the au-

thorities agree that where one party to a contract

definitely announces his refusal or inability to per-

form, such announcement is in itself a breach of

contract giving the other party an immediate cause

of action. The cause of action in this case was the

right to petition for bankruptcy in the event the

directors of the Association failed to do so, and to

file claims in the proceeding in the event a voluntary

adjudication was had.

In Central Trust Co. vs. Chicago Auditorium

Association, 60 Law Edition, at page 814 of the

opinion, it is stated:

"It is no longer open to question in this

court that as a rule where a party bound by
an executory contract repudiates his obliga-

tions or disables himself from performing them
before the time for performance, the promisee
has the option to treat the contract as ended

so far as further performance is concerned

and maintain an action at once for the damages
occasioned by such an anticipatory breach."

If after such anticipatory breach an (Section

is required it would seem that such electioTi is cxer-
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cised l)y a storklioldei- joining in a petition for in-

voluntary bankruptcy or by the corporation itself

acknowledging- tht such shareholders have debts or

unpaid obligations by filing, as in the present in-

stance, a voluntary petition alleging that it has debts

which it cannot pay.

This court in Lewis vs. Clarke, supra, deter-

mined that upon a receivership being granted for a

similar association the borrowing contract of a

shareholder matured forthwith, regardless of the

fact that the loan was not then due; a fortiori, it

would seem that the insolvency and receivership of

such association likewise matured the obligations

upon the part of the association to return to the

shareholder his proportion of the association's cap-

ital remaining after the payment to outside cred-

itors.

SUMMARY.
Tn conclusion we may summarize our conten-

tions as follows:

1. The jurisdiction of the Bankruptcy Court is

paramount and exclusive. It cannot be obstructed

either by legislation or court action upon the part

of a state.
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2. Any corporation not within the exceptions

mentioned in the Act has a right to wind up its

affairs by voluntary proceedings and upon the filing

of a voluntary petition the question of solvency or

insolvency is not material.

3. Even though insolvency is a prerequisite to

an adjudication in a voluntary proceeding, the Asso-

ciation in this case is insolvent. Such an association

is insolvent when it cannot fulfill the purpose of its

incorporation by returning to its members the

amount of their investment. Suffering the entry

of the order appointing a receiver and the entry of

the order dissolving the corporation in the state

court, the resolution of the Board of Directors of

November 30, and the filing of voluntary petition

in bankruptcy were acts upon the part of the Asso-

ciation confessing its inability to perform its con-

tracts, and declaring its intention not to do so ; upon

such inability being confessed and its intent not to

perform its contracts announced, its shareholders,

ipso facto, became creditors under the rule an-

nounced in Central Trust Co. vs. Chicago Audi-

torium, Roehm vs. Horst, and similar cases defin-

ing anticipatory breach of contract.

It is respectfully submitted that the Order of

the District Court dismissing appellant's petition
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should be reversed and the eaiise remanded with

instructions to enter an adjudication of bank-

ruptcy in accordance with the prayer of appellant's

])etition.

RIDDELL, BRACKETT & FOWLER,
Attorneys for Appellants.
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STATEMENT

The Home Savings and Loan Association was a cor-

poration organized under the laws of Washington rela-

tive to building and loan associations. The pertinent

Washington statutes are as follows (references are to

Remington's Comp. Statutes 1922), unless specified



"Supplement," in which case the reference is to the

same, Supplement 1927)

:

Supplement (Laws 1925 et seq. Chapter 144), Sec.

3716 provides:

"Ten or more persons, citizens of the State of

Washington, may form a savings and loan asso-

ciation or savings and loan society, for the pur-

pose of accumulating savings and funds of its

members and lending its shareholders or others

the funds so accumulated, by making and ac-

knowledging in quadruplicate, and by filing as

hereinafter required, articles of incorporation.

* * * Said articles shall be filed, in the first in-

stance, in the office of the director of efficiency,

pending his approval thereof and of the by-laws

of said association, as hereinafter provided for."

Section 3717 provides:

"All by-laws shall be subject to the approval

of the state auditor (now director of efficiency)

before going into effect, and in case any provision

in such by-laws shall be contrary to the provisions

of this act or to the laws of this state, or be detri-

mental to the interests of the members of such

organization, or against public policy, he shall re-

quire the same to be stricken out."

Supplement Section 3718 provides:

"Whenever said articles of incorporation are in

due form and regularly executed, and the by-laws

have been duly approved, as above required, and



it shall be made to appear to the satisfaction of

the director of efficiency that at least $3000 have

been actually paid in in cash upon subscriptions

for shares, the director of efficiency thereupon

shall ascertain, from the best source of informa-

tion at his command and by such investigation as

he may deem necessary, etc."

Supplement Sec. 3719 provides

:

"No person shall be a director of an association

unless he shall have subscribed and paid in in cash

at least $200.00 on his stock subscription, and no

person shall be a director of an association whose

accumulated capital is $1,000,000.00 unless he

shall have subscribed and paid in in cash at least

$500.00 on his stock subscription, * * * and such

amount shall not be reduced either by withdrawal

or by pledge for a loan with the association, or in

any other manner, so long as he remains a direc-

tor of the association."

Supplement Sec. 3719 further provides:

"Any officer or director may be removed by the

director of efficiency for cause. Any officer or

director so removed by the director of efficiency,

and feeling himself aggrieved by such removal,

shall have the right of appeal from the order of

removal to the Superior Court of Thurston

County."

Sec. 3720 provides

:

"The membership of the association shall con-

sist of those persons holding shares therein."



Sec. 3721 provides

:

"The capital of every such association shall

consist of the accumulated payments made by its

members and dividends credited thereon, and

shall be represented by shares."

Sec. 3721 further provides:

^'Neither shall any shares be issv£d which shall

be exempt from bearing their pro rata portion of

lossy

Supplement Sec. 3722 provides:

^'Dividends shall be computed in the manner

determined by the board of directors, and shall

be distributed semiannually and paid on June 30

and December 31 of each year. Such dividends

shall be distHbuted ratably to all classes of shares,

and may be distributed for the proportionate

part of the dividend period that funds have been

in the association. * * * Dividends shall be

taken from the net earnings of the association."

Supplement Sec. 3723 provides:

'The directors in their discretion may also

loan upon or invest * * * in such classes of bonds

and warrants of the county, school districts and

other municipalities, as well as local improve-

ment districts in this state, as the director of

efficiency may from time to time approve."

Sec. 3724 provides:

"Every savings and loan association heretofore



or hereafter incorporated under the laws of this

state and governed by this act shall deposit and

keep with the state auditor (now director of

efficiency) or with a duly chartered trust com-

pany of this state, approved by the state auditor

(now director of efficiency), in trust for all its

members and creditors, all mortgages and notes

secured thereby, received by it in the usual course

of business. When deposited with a trust com-

pany, such company shall certify to the state

auditor (now director of efficiency) the possession

of such securities, and the same shall not be

surrendered without authority or sanction of the

state auditor (now director of efficiency)."

Supplement Sec. 3726 provides

:

''Any such association may acquire such real

estate or a leasehold interest therein as may be

necessary or convenient for a location for the

transaction of its business: Provided, further,

that no such association shall use more than ten

per cent, of its assets at any time in acquiring

real estate for its business location; provided,

further, that all real estate except that used for

its business location shall be sold by said associa-

tion within five years from and after the time

that title thereto is acquired * * *: Provided,

further that no exchange of real estate shall

ever be made by any such association unless

authorized by two-thirds of its directors and the

written approval of the director of efficiency."



Sec. 3727 provides:

''No savings and loan association shall carry

any demand, commercial or checking account,

and no such association shall receive any savings

account or any sum of money on deposit without

issuing shares of stock for the sameJ'

Supplement Sec. 3728 provides

:

''At each periodical distribution of profits,

unless such association already has issued paid

up reserve fund stock equal to five per cent, of the

amount credited to members, to which losses may
be chargeable, as provided in Sec. 3721 Reming-

ton's Compiled Statutes, the board of directors

shall reserve and carry to a contingent fund a

sum equal to at least five per cent, of the net

earnings during the period since the last previous

dividend was declared, until such contingent fund

shall be equal to at least five per cent, of the

amount credited to members."

Sec. 3729 provides

:

"Whenever the losses of an association exceed

the contingent fund or the reserve fund, if a

reserve fund has been issued as provided in Sec.

3721, they may be charged against the undivided

earnings, if any, and in the event that they also

exceed such undivided earnings, the state auditor

(now director of efficiency) may proceed to wind

up the affairs of such association as hereinafter

provided,*^



Sec. 3730 provides:

*'No such association shall pay or become liable

to pay, either directly or indirectly, in the course

of any calendar year, the salaries, commissions,

fees or other compensation to its officers, direc-

tors, auditor, attorneys, agents, clerks and all

other employees, and for rent, advertising and

all other operating expenses, sums of money the

aggregate of which shall exceed 2%% of the

average amount of assets of such association

during such year."

Sec. 3731 provides:

"Shares shall not be withdrawn until after a

lapse of three months from the time of issuance

of such shares and not then except at the option

of the association ; but shares may be withdrawn

at any time after one year from the time of issu-

ance. The withdrawing shareholder shall be

paid the amount of the withdrawal value of the

shares, as shown by the last prior distribution of

profits together with all the dues paid thereon

since such distribution. * * * Whenever an

application for withdrawal shall have been on

file or the payment of matured shares demanded

and either shall have remained unpaid for a

period of six months, all the receipts of the

association in any month from dues, loans repaid,

and the proceeds of all other investments, shall,

after the payment of expenses and general in-
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debtedness, be applied toward the payment of

withdrawals and matured stock; and the board

of directors, or the state auditor, in his discre-

tion, may direct that withdrawals be paid upon

a ratable and proportionate basis. * * * The

board of directors of any association may retire

all classes of free shares by enforcing withdrawals

of the same; Provided, that the by-laws shall

clearly state the manner in which such with-

drawals may be enforced; and Provided, also,

that the holders thereof shall be paid the full

value of the shares including, in such case, their

proportion of the contingent fund."

Sec. 3735 provides:

''Whenever it shall appear to the state auditor

(now director of efficiency) that the affairs of

any savings and loan association are in an un-

sound condition or that it is conducting its busi-

ness in an unsafe or unlaivful manner, the state

auditor may direct the inspector of savings and

loan associations to take possession of all books,

records and assets of every description of such as-

sociation and hold and retain the possession of

same pending the further proceedings herein spec-

ified. Should the board of directors, secretary or

person in charge of such association refuse to per-

mit the said inspector to take possession as afore-

said, the state auditor (now director of efficiency)

shall communicate such fact to the attorney



general, whereupon it shall become the duty

of the attorney general at once to institute such

proceedings as may be necessary to place such

inspector in immediate possession of the prop-

erty of such association.

"When the condition of such association has

been fully ascertained, and it shall appear that

the affairs of said association are in fact in an

unsound condition, the state auditor shall at

once notify in writing the board of directors of

such association of his decision, giving them

twenty days in which to restore the affairs of

such association to a sound condition. Mean-

while, the auditor shall remain in charge of the

books, records and assets of every description of

such association, attend or be represented at all

directors' and stockholders' meetings held, sug-

gest such steps as he may deem necessary to

restore such association to a sound condition;

and if same is not done within the twenty days

allowed by the statute he shall report the facts

to the attorney general and it shall thereupon

become the duty of the attorney general to insti-

tute proceedings in the superior court of the

proper county for the appointment of the state

auditor (now director of efficiency) as receiver

and for the dissolution of such association, or

such other proceedings as the occasion may re-

quire."
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Sec. 3745 provides:

"The directors of the association shall call a

special meeting of its shareholders at the office

of the association at any time when requested

so to do by one-fourth of the qualified share-

holders. The request for a meeting shall be duly

signed by at least one-fourth of its qualified

shareholders and filed with the secretary of the

association and it shall thereupon become the

duty of the directors to call a meeting of the

shareholders within twenty days thereafter (L.

'19, p. 509, Sec. 20)."

Sec. 3746 provides:

'It shall be unlawful for any savings and loan

association doing business within the State of

Washington to employ any agents for the pur-

pose of soliciting the sale of stock in said com-

pany, unless he shall first be licensed by the state

auditor (now director of efficiency), and no

agent representing the State of Washington shall

solicit the sale of stock in such company unless

he shall first be licensed by the state auditor

(now director of efl^iciency)."

Supplement Sec. 37351,^ provides:

"The director of efficiency shall have the power

and it shall be his duty, through and by means

of the division of savings and loan which is

hereby created: to exercise all powers and per-

form all duties in relation to the organization,
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inspection, supervision and dissolution of sav-

ings and loan associations formerly vested in and

required to be performed by the state auditor or

the director of taxation and examination."

Sec. 3742 provides:

"Any savings and loan association incorporated

under the laws of the state of Washington may

dissolve itself voluntarily in the following man-

ner:

"A majority of the board of directors shall

publish a notice in some newspaper of general

circulation in the county wherein is the principal

place of business of the association, once a week

for eight consecutive weeks, calling a meeting of

the shareholders, to determine whether said sav-

ings and loan association shall voluntarily dis-

solve. If at such meeting two-thirds of the

shareholders then present and voting shall vote

to dissolve, and the state avditor (now director

of efficiency) shall approve such dissolution, the

officers of the association, under the direction

of the directors of the association, shall there-

upon proceed to liquidate the affairs of the associ-

ation, and reduce the assets thereof to cash, and

after paying all indebtedness and expenses, dis-

tribute the same among the shareholders in pro-

portion to the withdrawal value of the holdings

of each shareholder at the time of the passage

of the resolution to dissolve."
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In July, 1931, the State Director of Efficiency took

charge of this Association under Section 3735 (Tr. 5).

Six of the existing directors immediately resigned

on July 10, their resignations to take effect on Sep-

tember 7 (Tr. 7; Tr. 50; Ex. 1). The remaining

director, Pierce, was at that time in jail, and he

subsequently resigned on September 16 (Tr. 7). On

September 16 the men who had constituted the old

directorate, with the exception of Pierce, met together

with a group of persons who now claim to be acting

as directors. The minutes of the meeting (Tr. 40)

show that the old directors resigned one by one and

new parties were elected in their places. On October

13 the Attorney General of the state, acting in con-

formity with Section 3735, brought suit in the Su-

perior Court of the State of Washington for King

County alleging that the Association had been con-

ducting its business in an unsound and unsafe manner,

and sought the appointment of Harry C. Johnson,

the Director of Efficiency, as receiver of the Associa-

tion (Tr. 5, 6). He was appointed receiver on Novem-

ber 7. These alleged directors took an appeal there-

from on behalf of the Association, but the judgment

was affirmed by the Supreme Court of the State on

November 27, 1931. {In re Home Savings & Loan

Association, 65 Wash. Dec. No. 4, page 289. 5 Pac.

2nd 511.) On December 2 an order of dissolution was

entered by the State Court. The state of Washington,

through its Inspector of Savings and Loan, took pos-
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session of all the assets, books, and records of the As-

sociation on July 7, 1931 (Tr. 5, 6) and since John-

son's appointment as State Court receiver, Johnson,

as receiver, has been in possession thereof (Tr. 5, 6;

51; Ex 3). The alleged directors were removed Dec.

2, 1931 (Tr. 44, Ex M).

These alleged directors, being frustrated in their

efforts of control of the Association by the Supreme

Court of the State, filed the voluntary petition in

bankruptcy, purporting to act on behalf of the Associ-

ation.

Other facts relative to the status of the alleged

directors are set forth in our motion to dismiss, which

follows.

NOTICE OF HEARING APPELLEES' MOTION
TO DISMISS

You V/iLL Please Take Notice that the appellees

in the above entitled cause will bring up for hearing

at the time of the hearing in the above entitled cause,

February 10, 1932, the appellees' motion to dismiss

the appellant's appeal, a copy of which motion is

herewith served upon you, and which motion will

be incorporated in and made a part of appellees'

brief.

Robert P. Oldham,

David H. Jarvis,

Attorneys for Appdlees.

Office and P. 0. Address:

1408 Hoge Bldg., Seattle,
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King County, Washington.

Copy of the within notice received, together with

three copies of appellees' motion to dismiss and points

and authorities in support thereof, at Seattle, Wash-

ington, this 4th day of February, 1932.

Attorneys for Appellants.

Copy revd.

Riddell, Brackett & Fowler.

2-4-32 AMc.

MOTION TO DISMISS

Appellees respectfully move this court to dismiss

appellant's appeal on the following grounds:

(1) The record in this cause shows that the ap-

pellant, Home Savings and Loan Association had

been dissolved in the manner provided by the laws

of the state of Washington prior to the filing of the

voluntary petition in bankruptcy in the District

Court.

(2) The record in this case further shows that

the alleged directors of the Association, purporting

to act for it and authorizing the voluntary petition

in bankruptcy, were never qualified.

(3) The record in this case further shows that

prior to the rendition of the decree denying the

voluntary petition in the District Court, these alleged

directors had been removed from any claimed office

of the Association; and, accordingly, any appeal to

this court by the Association is unauthorized. The
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Washington statutes provide, Supplement Sec. 3719:

"No person shall be a director of an associa-

tion unless he shall have subscribed and paid

in, in cash, at least $200 on his stock subscrip-

tion, and no person shall be a director of an

association, whose accumulated capital is $1,000,-

000, unless he shall have subscribed and paid

in, in cash, at least $500 on his stock subscrip-

tion * * * and such amount shall not be

reduced either by withdrawal, or by pledge for

a loan with the association, or in any other man-

ner, so long as he remains director of the asso-

ciation. Any officer or director may be removed

by the Director of Efficiency for cause. Any

officer or director so removed by the Director

of Efficiency and feeling himself aggrieved by

such removal shall have a right to appeal from

the order of removal to the Superior Court of

Thurston County by filing written notice of ap-

peal with the Director of Efficiency, who shall,

upon the filing of such notice, certify to the

court the causes upon which the order of re-

moval was based and all records and files in

his office pertaining to the matter of removal.*********
"Each officer and director, when appointed

or elected, shall take an oath that
^
he will, so

far as the duty devolves upon him, diligently

and honestly administer the affairs of such asso-
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elation and will not knowingly violate the by-

laws or any of the provisions of law applicable

to such association."

The By-Laws of the Association, Article III, Sec.

1 (Tr. 41) read as follows:

"The shareholders of the association are those

in whose names shares of the capital stock of

the association may appear on the books of the

association.

"Sec. 3. At the regular annual meeting of

the shareholders there shall be elected a Board

of Directors, consisting of seven members of

the association, which board shall include a

President and a Secretary.

"Article III, Sec. 3. Regular meetings of the

Board of Directors shall be held, without notice,

at such times and places as the Board of Direc-

tors may from time to time determine at their

last preceding meeting. At such meetings any

and all business may be transacted and a ma-

jority of said board as elected and qualified

shall constitute a quorum to transact business,

and a majority of such board present at any

meeting shall govern the actions and be suffi-

cient to bind the association.

Rem. Sec. 3731 provides, among other things:

"Shares shall not be withdrawn until after

a lapse of three months from the time of issuance

of such shares and not then, except at the op-
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tion of the association; but shares may be with-

drawn at any time after one year from the

time of issuance. The withdrawing shareholder

shall be paid the amount of the withdrawal

value of the shares, as shown by the last prior

distribution of profits, together with all the dues

paid thereon since distribution, * * * No
officeVy director, attorney, clerk or agent of such

corporation and no person in any way inter-

ested or concerned in the management of its

affairs, shall discount or directly or indirectly

purchase a share of any such association whether

filed for withdrawal or not, except by payment

therefor of the withdrawal value of such share

as determined herein.'

'

Six of the old Board of Directors, which con-

sisted of seven members in accordance with Article

II, Sec. 3 of the By-Laws, resigned under date of

July 10, 1931, effective September 7, 1931 (Tr. 50).

The resignation of the other director, A. E. Pierce,

was accepted September 16, 1931. A meeting of

the Board was held September 16, 1931 (Tr. 38)

in spite of the fact that the resignation of the old

Board had been effective for over a week, and the

old Board at this meeting attempted to appoint a

Board of seven new directors.

For some time prior to this, since July 7 1931, as

shown by the transcript, all of the assets of the Asso-

ciation had been in the possession of the state of Wash-
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ington, in accordance with the notice from the Direc-

tor of Efficiency of the state of Washington set out in

the minutes of the Board (Tr. p. 32), and, as shown

by the transcript, have continued in the possession

of the Director of Efficiency ever since then and

neither the old nor the new Board exercised dominion

or control over the assets of the Association, pos-

session by the Director of Efficiency having been

taken in accordance with Rem. Comp. Stat. 3735.

The transcript shows that the new directors, Mrs.

Mendelhall and Messrs. Pettit, Lane, Beim, Rinehart,

Arnold and Whitham, on September 16 filed their

oaths of office (Tr. p. 40), which, in accordance with

Rem. Sup. Sec. 3719, supra, must contain a pro-

vision that such director shall not knowingly violate

the By-Laws of the Association.

Mr. Beim resigned as an alleged director October

31, 1931 (Tr. 37), leaving six alleged directors.

Upon the filing of the remittitur of the Supreme

Court of the State of Washington in the Superior

Court for King County, December 2, 1931, in the

proceedings brought by the Attorney General of

the State of Washington for the appointment of

a Receiver for the Association and for the dissolu-

tion of the Association, a decree was entered by

the Superior Court dissolving the Association (Tr.

51). On the same day, and subsequent to the

entry of this decree, a voluntary petition in bank-

ruptcy was filed in the name of the Home Savings
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and Loan Association in the District Court (Tr. p. 3),

verified by Frank Pettit, purporting to act as its Pres-

ident pursuant to an alleged resolution of the claimed

Board of Directors of the Association adopted at

a meeting held November 30, 1931. On December

2, 1931, the six remaining alleged directors of the

Association were all removed for cause by the Direc-

tor of Efficiency of the State of Washington. (Tr.

44, Bankrupt's Exhibit ^^M".)

The decree of the District Court denying the

voluntary petition was signed and entered December

8, 1931 (Tr. 17).

The stipulation relating to the qualification of

the claimed directors (Tr. 45) shows:

A. W. Rinehart: Amount of shares owned

$483.58, reduced by pledge for a loan with the

Association of $191.15, leaving Mr. Rinehart the

owner of only $292.43 in shares of the Association.

Assuming that the purported assignment of the ac-

count of Lois L. Rhodes in the amount of $29.43

might be added, Mr. Rinehart, at the time of and

at all times since his claimed election as director

of the Association, was without sufficient qualifying

shares.

J. J. Arnold: Mr. Arnold was a shareholder in

the amount of $41.64. According to the stipulation

appearing in the transcript, Mr. Arnold stated that

he and two other persons had a joint account in
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which Arnold had a personal interest to the extent

of $230 and no more, so that the total amount of

shares owned by Arnold only amounted to $271.64.

John W. Whitham claimed to be a shareholder

by reason of the fact that he was attorney for an

estate which owned stock of the Association in the

amount of $5,588.07. It was admitted that this

estate is in the process of administration and has

not been distributed. No order of the court had

been entered in the estate allowing Whitham an

attorney's fee. He states that it had been agreed

upon with the distributees of the estate but the

record fails to show the amount which had been

agreed upon, and the account at all times showed

the title to the shares in the name of the Krueger

Estate. Whitham held no personal shares.

ESTELLE G. Mendenhall claimed to be a stock-

holder by virtue of an assignment of stock in the

amount of $3,136.41 from W. V. Eddy, agent. F(yr

this assignment she paid nothing. She likewise has

in her possession stock standing in the name of

Myrtle Chapter No. 44 0. E. S. in the amount of

$500, on which she was not authorized to draw.

Mrs. Mendenhall held no personal shares.

Frank Pettit claimed to be a stockholder by

virtue of the assignment to him of an account of

Laundry Workers' Union, Local 24, in the sum of

$500, for which he paid nothing. The assignment

was never filed with the liquidator. Mr. Pettit was
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not authorized to draw on this account. Mr. Pettit

held no personal shares.

It was admitted that L. F. Lane held the neces-

sary shares for proper qualification.

0. N. Beim resigned his office as director on Oc-

tober 31 1931, prior to the passage of the alleged

resolution authorizing the filing of the voluntary

petition.

Neither Whitham, Mrs. Mendenhall, nor Pettit

were even shareholders of the Association as defined

by Article II, Sec. 1 supra. (Tr. p. 42.)

Neither Arnold nor Rinehart held sufficient shares

to comply with Supplement Sec. 3719 supra.

Therefore, none of the claimed directors, with the

exception of Mr. Lane, were qualified to transact any

business at a regular or special meeting of the

Board, as provided in Article III, Sec. 3, and Article

V, Sec. 2 of the By-Laws (Tr. 43), Section 3 speci-

fically providing that at meetings of the Board of

Directors a majority of the Board elected and

qwalifiecl shall constitute a quorum to transact busi-

ness. None of the alleged directors who claimed

to authorize the filing of the voluntary petition,

with the exception of Mr. Lane, were qualified in

accordance with the statute law of the state of

Washington, Sec. 3719, supra. All of the six alleged

remaining directors were removed for cause by the

Director of Efficiency, December 2, 1931, from any
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purported or claimed office they might hold with

the Association.

The record shows no appeal (Supplement Sec.

3719) to the Superior Court of Thurston County,

Washington.

Counsel for the appellant cited in their brief the

case of Rudebeck v. Sanderson, 227 Fed. 575, in

which case Judge Rudkin stated:

"The rule that the power to authorize the

filing of a petition in bankruptcy is vested in

the Board of Trustees or Directors, in the ab-

sence of statute or by-laws regulating the sub-

ject, is fully supported by the authorities."

In this case it was held that the right to

direct the filing of a petition in bankruptcy is limited

to the directors of a general corporation, in the ab-

sence of statutory regidationj and assuming, without

conceding, that this rule of law would apply to Wash-

ington savings and loan association (which question

will be discussed later in this brief) ; in In re Jeffer-

son Casket Company, 182 Fed. 689, in which the Dis-

trict Court of New York stated

:

"The important step of going into voluntary

bankruptcy, ceasing to perform the corporate

functions and surrendering all its property to

a trustee to be appointed by the court and
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creditors, same to be administered and distrib-

uted by the court, is one that can be author-

ized by the board of directors only; and the

president, under the statute quoted, can only

execute such a petition in the name of the cor-

poration on being authorized to do so by the

directors, managers or trustees.

"The execution and filing of such petition

is the institution of a proceeding in court for

the surrender by the corporation of all its prop-

erty, real and personal, and is entirely outside

the usual or ordinary course of business of

the corporation.****** * * *

''Going into bankruptcy is a specific act, re-

quiring specific action, and is not a general

duty of the president, or the business of the

corporation. It is a cessation and abandon-

ment of business and a surrender of its prop-

erty to a trustee to be appointed by its cred-

itors and approved by the court for the pay-

ment of such creditors according to law. This

is a power which resides in the directors."

and which, for the reason pointed out alter in our

brief, we believe to be likewise inapplicable to a Wash-

ington savings and olan association, then if the filing

of such petition can only be done pursuant to a reso-

lution of the Board of Directors, it is axiomatic and

necessarily follows that an appeal from an order deny-
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ing such voluntary petition can only be taken by the

corporation pursuant to the action of its directors.

It is our contention, fully supported by the record

and by the statutory law of the state of Washing-

ton, and by the decisions of the Supreme Court of

Washington, that a director who is not qualified

by reason of lack of stockholdings, or who owns

the necessary qualifying shares at the time of his

appointment or election and subsequently parts with

such qualifying shares, ipso facto ceases to be a di-

rector of the corporation.

The general corporation laws of this state pro-

vide, Rem. Sec. 3812:

"The corporate powers of a corporation shall

be exercised by a board of not less than two

trustees, ivho shall be stockholders in the com-

pany. * * *"

Our Supreme Court, in Ouidin & Bergman, etc.

V. Conlan, 34 Wash. 216; 75 Pac. 802, quoted with

approval the following from Clark & Marshall on

Private Corporations:

"According to the better opinion, when the

ownership of stock is necessary to qualify one

as a director, a person ceases to be a director

if he ceases to be a stockholder, without any

proceedings to remove him, although he may
have owned stock when elected."

And likewise quoted with approval from Thomp-

son on the Law of Corporations :
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"Where the statute requires that the mem-

bers of the board must be holders of at least

a given number of shares, a director who as-

signs all his shares to another ipso facto divests

himself of the title to the office."

In this case it was held that without any pro-

ceedings to remove the director he ceased to be a

director upon disposal of his shares in the com-

pany, and the appellant's appeal was dismissed upon

its being pointed out to the court that he had sold

all his stock in the corporation.

If, as counsel for the appellant contends, the six

persons claiming to act as directors of the Associa-

tion were de facto directors, they were all removed

as such from any claimed right or office in the Asso-

ciation on December 2, 1931. As such, their interest

in this controversy ceased, and none of them, certainly,

could appeal from the decree of the District Court

denying the petition in bankruptcy. The legal identity

of the Association was dissolved on December 2, 1931,

and it cannot appeal thereafter ; but further assuming

that in spite of the decree of dissolution the Associa-

tion had the right of appeal, if it is jurisdictional

in the filing of a voluntary decree in bankruptcy by

a corporation to have such action authorized by

the Board of Directors or governing body, it is cer-

tainly as essential to the jurisdiction of this court

to have an appeal from an order denying such a

petition authorized by the Board of Directors or
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governing body of such corporation. If such gov-

erning body or Board of Directors has not or can-

not direct such action as to them, the controversy

is moot, and this case comes squarely within the

rulings announced in the two following cases:

First National Bank v. Crissinger, 279 Fed. 818

(C. C. A. 4th), where directors of a national bank,

for which the Comptroller of the Currency had ap-

pointed a receiver, appealed from the decree appoint-

ing the receiver and prior to the hearing of the

appeal in the Circuit Court the Receiver surrendered

the assets of the bank and the directors disposed of

their stock in the bank. In dismissing the appeal

the court said:

''The appellants seeking to prosecute this ap-

peal have no manner of interest in the sub-

ject matter of the litigation, having sold and

parted with their holdings in the bank pendente

lite. 4 Corp. Jur. 578, and cases cited. They

cannot and should not be heard to dictate and

control litigation in which others alone are in-

terested."

Hamilton Trust Cor)ipany v. Cornucopia, etc., 223

Fed. 494 (C. C. A. 9th). In this case this court,

in dismissing an appeal, stated:

"It is a fundamental rule of appellate juris-

diction that every person desiring to appeal

from a decree must be interested in the subject

matter of the litigation and the interest must



27

be immediate and pecuniary and not a remote

consequence of the judgment. The interest must

be substantial and a merely nominal party to

an action cannot appeal. The interest must also

be subsisting, for although a party may have

an appealable interest at the commencement of

the suit, if that interest has terminated before

the entry of the judgment or decree sought to

he appealed from, he cannot appeal.

For the reasons stated, we respectfully submit

this appeal shauld be dismissed.

ARGUMENT ON THE MERITS

When the Question of Jurisdiction Is Called to

THE Court's Attention, the Court Will In-

quire Into This Question and Determine the

Same as a Matter of Fact Before Proceeding

TO Any Stage in the Bankruptcy Proceedings.

In Re Vassar Foundry Co., 293 Fed. 248, the Dis-

trict Court said:
•

"Nor do I know of any decision holding credi-

tors of an alleged bankrupt cannot seek a dis-

missal of bankruptcy proceedings in a court

which was without jurisdiction over such pro-

ceedings. On the contrary, it has been more

than once held that creditors have a right to

object on jurisdictional grounds to an adjudica-

tion in bankruptcy. (Citing authority.) Fur-
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thermore, if petitioners have called the attention

of the court to a jurisdictional defect which

makes this adjudication a nullity, the court will

be bound to consider it even if such petitioners

were not strictly entitled as a matter of fact to

claim the right, as the court is bound to protect

its jurisdiction even on its own motion. In Re

New York Tunnel Co., 166 Fed. 284 (C. C. A.

2) ; Finn v. Carolina-Portland Cement Co., 232

Fed. 815 (C. C. A. 5) ; /^ Re Garneau, 201 Fed.

316 {C. C. A. 2) ; In Re Hardagine-McKittrick

Dry Goods Co., 239 Fed. 155.

''Even if, however, the adjudication could not

be set aside at the instance of creditors that

would not affect the present petition to dismiss,

as stockholders of the bankrupt corporation have

joined as petitioners in such petition."

The Vassar case was affirmed, 2 Fed. (2) 240

(C. C. A. 6).

See also

In Re Community Book Co., 10 Fed. (2) 616;

Finn v. Carolina-Portland Cement Co., 232

Fed. 815 (C. C. A. 5)

;

In Re Waxelbaum, 98 Fed. 589 (D. C. N. Y)

;

In Re New York Tunnel Co., 166 Fed. 284

(C. C. A. 2).
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The State Court, Having Taken Possession of

All the Assets and Property of the Associa-

tion AT THE Time of the Filing of the Volun-

tary Petition in Bankruptcy and There Be-

ing No Showing of Insolvency at the Time

That the State Court Took Possession, the

Federal Court Has No Jurisdiction in Bank-

ruptcy. It is Not All Laws of a State Which
Are Superseded by the Federal Bankruptcy

Act. That Act Supersedes and Suspends Only

State Insolvency or Bankruptcy Laws.

Story on the Constitution, Fifth Edition, Section

1106, says:

"Before the adoption of the Constitution, the

States severally possessed the exclusive right,

as matter belonging to their general sovereignty,

to pass laws upon the subject of bankruptcy and

insolvency. Without stopping at present to con-

sider what is the precise meaning of each of

these terms, as contradistinguished from the

other, it may be stated, that the general objects

of all bankrupt and insolvent laws is, on the

one hand, to secure to creditors an appropriation

of the property of their debtors pro tanto to the

discharge of their debts, whenever the latter are

unable to discharge the whole amount; and, on

the other hand, to relieve unfortunate and honest

debtors from perpetual bondage to their credi-

tors, either in the shape of unlimited imprison-
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ment to coerce payment of their debts, or of an

absolute right to appropriate and monopolize all

their future earnings."

Section 1111, says:

"What laws are to be deemed bankrupt laws

within the meaning of the Constitution has been

a matter of much forensic discussion and argu-

ment. Attempts have been made to distinguish

between bankrupt laws and insolvent laws. For

example, it has been said that laws which merely

liberate the person of the debtor are insolvent

laws, and those which discharge the contract are

bankrupt laws. But it would be very difficult

to sustain this distinction by any uniformity of

laws at home or abroad. In some of the states,

laws, known as insolvent laws, discharge the

person only; in others, they discharge the con-

tract. And if Congress were to pass an bankrupt

act, which should discharge the person only of

the bankrupt, and leave his future acquisitions

liable to his creditors, there would be great diffi-

culty in saying that such an act was not in the

sense of the Constitution a bankrupt act, and

so within the power of Congress. Again, it has

been said that insolvent laws act on imprisoned

debtors only at their own instance, and bank-

rupt laws only at the instance of creditors. But,

however true this may have been in past times,

as the actual course of English legislation, it is
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not true, and never was true, as a distinction in

colonial legislation. * * * But insolvent laws,

quite coextensive with the English bankrupt sys-

tem in their operations and objects, have not

been unfrequent in colonial and State legislation.

No distinction was ever practically, or even

theoretically attempted to be made between bank-

ruptcies and insolvencies. And a historical re-

view of the colonial and State legislation will

abundantly show that a bankrupt law may con-

tain those regulations which are generally found
in insolvent laws, and that an insolvent law may
contain those which are common to bankrupt
laws."

Section 1114, says:

"How far the power of Congress to pass uni-

form laws on the subject of bankruptcies super-

sedes the authority of State legislation on the

same subject, has been a matter of much elabo-

rate forensic discussion. It has been strenu-

ously maintained by some learned minds that

the power in Congress is exclusive of that of

the States ; and, whether exerted or not, it super-

sedes State legislation. On the other hand, it

has been maintained that the power of Congress

is not exclusive; that when Congress has acted

upon the subject, to the extent of the national

legislation, the power of the States is controlled

and limited; but when unexerted, the States are



32

at liberty to exercise the power in its full extent,

unless so far as they are controlled by other

constitutional provisions. And this latter opin-

ion is now firmly established by judicial de-

cisions. * * * "

In Sturges v. Crowninshield, 4 Wheat. (17 U. S.)

122, 195, Chief Justice Marshall said:

"The difficulty of discriminating with any

accuracy between insolvent and bankrupt laws,

would lead to the opinion, that a bankrupt law

may contain those regulations which are gen-

erally found in insolvent laws, and that an

insolvent law may contain those which are com-

mon to a bankrupt law."

The question then is whether or not the state law

relating to the state receiverships of savings and loan

associations is an insolvency or bankruptcy law in

conflict with the Federal Bankruptcy Act.

It will be observed that receivership proceedings in

the state ^ourt are the result of the Association's un-

safe and unsound condition (Tr. 6, 14). The record

shows that these were the grounds for the appointment

of the receiver, and not insolvency of the Association.

Many conditions may have existed for the appoint-

ment of the receiver on statutory ground, none of

which involved a question of insolvency. The Director

of Efficiency may have determined that the Associa-

tion had violated Sec. 3719, in that its directors were

not qualified according to law. It may have violated
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Sec. 3732 in the character of loans it was making,

or the borrowing of money. It may have violated

Sec. 3726 in its investment in real estate, or in the

holding of real estate for a period beyond that al-

lowed by law. It may have been violating Sec. 3727

in allowing commercial or checking accounts, or in

not issuing shares of stock as therein provided. It

may have violated Sec. 3726 in failing to carry the

contingent fund required. It may have been ex-

travagant in its expenses, and operating unlawfully

in violation of Sec. 3730. An investigation may have

disclosed that instead of paying the withdrawal value

of shares in conformity with Sec. 3731, the Associa-

tion was in fact paying the par value. It may have

violated Sec. 3746 in employing agents for the sale

of stock without proper license.

If the Association had been violating any or all

of the foregoing, who would gainsay that it was

doing business in an unsafe, unsound and unlawful

manner? It was violating the very order of its

creation and the laws under which it was operating,

not one of which mentions insolvency ; and the fact

that insolvency is not mentioned would preclude the

appointment of a receiver on that ground.

In Continental Building & Loan Association v. Su-

perior Court, 163 Cal. 579, 126 Pac. 476, Judge

Henshaw had occasion to decide whether or not the

California law relative to such associations was a

bankruptcy or insolvency law. He said:
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'*It is unquestioned that when the general

government has spoken upon the subject of

bankruptcy the operation of all state laws upon

the same subject matter is suspended. The

ultimate question, then, is whether, under these

concessions and admissions, there is still left in

the state law any valid provisions entirely with-

out the scope of the national bankruptcy act,

which provisions may be enforced by the state

courts, or whether, as petitioner earnestly con-

tends, the state law is as a whole, and without

severable or separable parts, a single bankruptcy

or insolvency act. * * *

"Bankruptcy proceedings are primarily de-

signed for the protection of the creditors, and

have for their principal object the payment of

the debts of the bankrupt, and to this end the

distribution of his assets ratably amongst his

creditors under equitable principles. Secondar-

ily, though not necessarily, such acts usually con-

template the relief and discharge of the debtor

upon full disclosure of his property and compli-

ance with the law.

*7t does not at all follow that the state, for

good reasons of its own, mxiy not prevent a per-

son or corporation from conducting business, and

in so preventing it take control of its affairs,

terminate its business, and pay its creditors for

acts entirely foreign to and absolutely without
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the contemplation of bankruptcy. And if the

state does this thing for acts not within the

contemplation of the bankruptcy law, it is futile

to argue that, because the procedure which it

adopts for the payment of creditors is similar

to or identical with the procedure adopted in

case of bankruptcy, therefore the proceedings

are in bankruptcy. To illustrate : It is compe-

tent for the state to declare that if a corporation

shall lend any money to one of its directors its

charter shall be forfeited, its business cease, its

affairs be wound up by the state courts, and its

creditors paid, and that the provisions of the

law and the machinery applicable to proceedings

in bankruptcy shall, one and all, be applied in

such a case. This does not make the proceeding

one in bankruptcy. Indeed, the corporation may

be concededly solvent, prosperous, and in all

respects conducting a safe and conservative busi-

ness ; but it has violated the law, and as a conse-

quence of its violation has forfeited its right to

do business. Having forfeited this right, it be-

comes necessary that its business affairs should

be wound up and its creditors paid. And cer-

tainly the state has the right to direct the method

or methods by which this shall be done. If

further elucidation of this proposition, which

seems so plain, be considered necessary, it will

be found in the answer to this question: Could

a corporation be decreed a bankrupt in the bank-
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ruptcy comets of the United States under a state

law which declared its charter could be forfeited,

its business cease, and its affairs be wound up

if it lent money to its directors? There can be

but one answer to this question. The federal

statute does not contemplate that a bankruptcy

can arise by any such act.

"And here, as in the instance above cited, a

corporation may subject itself to state interven-

tion and control for one or another of these vio-

lations, which may have nothing to do with and

no bearing whatsoever upon the question of its

bankruptcy or insolvency. All this is made plain

by Section 9 of the Act, the opening paragraph

of which is the following:

"'If the commissioner, as the result of any

examination, or from any report made to him or

to the shareholders, shall find that any associa-

tion, corporation or society licensed by him is

violating the provisions of its charter, or of the

laws of this state provided for its government,

or is conducting its business in an unsafe or

unauthorized manner, he may, by an order ad-

dressed to the association, corporation or society

so offending, direct a discontinuance of such

violations or unsafe practices and a conformity

with all the requirements of law; and if such

association, corporation or society shall refuse

or neglect to comply with such order ivithin the
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time specified therein; or if it shall appear to

the commissioner tJmt any such association, cor-

poration or society is in an unsafe condition, or

is conducting its business in an unsafe manner,

such as to render its further proceeding hazard-

ous to the public or to those having funds in its

custody; or if he shall find that its assets are

impaired to such an extent that, after providing

for all liabilities other than to shareholders,

members and investors, they do not exceed in

volume the dues or principal payments paid in

by the shareholders, members and investors and

credited to or on account of all classes of stock,

shares, or certificates of investment, issued and

outstanding, he shall, in order to prevent ivaste

and diversion of assets, assume and take charge

of the affairs and business of such association,

corporation or society and possession and control

of all its property and assets, and retain such

possession pending action by the proper court.

Upon taking such action he may, under his hand

and official seal, appoint a custodian, require

from him a good and sufficient bond, and place

him in charge as his representative. He shall

immediately notify the Attorney General of his

action and of all the necessary facts in connec-

tion thereivith; and thereupon it shall become

the duty of the Attorney General to at once

apply to the superior court of the county in which

such association, corporation or society has its
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principal place of business, for an order citing

such association, corporation or society to show

cause, if any it may have, within not exceeeding

ten days, why the action of the commissioner

should not be approved and confirmed by the

court and made permanent. Such court may in

such application, and after a full hearing, ap-

prove or disapprove of the action of the com-

missioner. // the court shall approve arid con-

firm the action of the commissioner, such ap-

proval and confirmation shall operate as a perma-

nent injunction against the further prosecution

of business by such association, corporation or

society, and the commissioner shall proceed irrv-

mediately to liquidxite the business and affairs

thereof, and so continue until such liquidation

has been completed. If the action of the com-

missioner shall be disapproved by the court, the

commissioner shall cause all reasonable expenses

incurred by him during his occupancy or posses-

sion, including not exceeding eight dollars per

diem, for each business day, as the compensation

of the custodian, to be paid from the funds of

such association, corporation or society, and

immediately restore the balance of the property

and assets thereof to the possession of the proper

officers.'
"

The California court concluded that if the appoint-

ment of the custodian of the association and the



39

action of the commissioner in relation to the associa-

tion was had under this Section 9 of the California

Act, it would in no way conflict with the national

bankruptcy act ; and that the power of the state court

to proceed in conformity with the state law could not

be questioned.

Judge Henshaw concluded as follows:

*'Petitioner's position, however, is that it is

not insolvent; that it has done nothing in viola-

tion of the national bankruptcy act, but that,

nevertheless, it is entitled to appeal to that act

and its exclusive jurisdiction to protect it against

these proceedings in the state court. With this

position we cannot agree.''

No attempt was made to show that the Association

was insolvent, either as defined by the national bank-

ruptcy act, i. e. : Excess of liabilities over assets at

a fair valuation; or within the purview of the state

law, inability to pay debts in the ordinary course.

It had total resources of $4,000,000. It had cash

on hand $18,000; bonds and warrants, $169,000. It

owed $14,000. It had only a few days previously

paid in cash an obligation that it owed of $152,000.00

(Tr. 48-49). The only possible method by which it

could be said that the Association was insolvent would

be on the basis that the shareholders in the Associa-

tion were creditors. No showing was made of any

debts which were past due and were not being paid

in the ordinary course of business. As to Mr. Rid-
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dell's $5000, which he claims the Association owed

him by reason of resolution of the present board, no

showing was made by him that he had ever even

notified the receiver that such a resolution had been

passed, and he had never made any demand for its

payment.

Judge Neterer summed up the question of solvency

or insolvency from the facts presented very clearly

as follows (Tr. 27-28)

:

"It is obvious in this case that the obligations

of the association on provable claims are only

$15,443.57, $2,000 borrowed money, $3,743.57

accounts payable, borrowed money, $9,700.00,

a total of $15,443.57. To pay these claims aside

from capital stock, evidenced by the payment

upon shares issued, they have cash in hand and

in banks of $18,510.41; undivided profits, $14,-

613.85; deferred profits, $17,554.39; making a

total of assets directly applicable, $50,678.65, or

a surplus on payment of all of the provable

claims against it of $35,231.08."

The State Court having, in the lawful exercise of

its jurisdiction, taken possession of the property of

the Association, and the state law being not in con-

flict with and therefore not superseded by the Federal

Bankruptcy Act, the Federal Court will not take

jurisdiction of the petition for adjudication.

Stellwagen, Trustee v. Clum, 245 U. S. 605;

62 L. Ed. 507;
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In Re Standard Cordage Co., 184 Fed. 156

(D. C. N. Y.);

Zietinger v. Hargadine-McKittrick Dry Goods

Co., 244 Fed. 719 (C. C. A. 8th). Writ of

certiorari denied 245 U. S. 667; 62 L. Ed.

538;

Bank of Andrews v. Gudger, 212 Fed 49 (C.

C. A. 4th).

On the voluntary petition in bankruptcy of a cor-

poration it must show that it owes debts which it is

unable to pay in full.

General Order XXXVIII;

Official Forms No. 1.

These rules and forms have the force and effect of

law.

In Re Gerber, 186 Fed. 693 (C. C. A. 9th).

The Claimed Directors Were Neither De Jure

Nor De Facto Directors and Were Not Quali-

fied TO Authorize the Filing of the Voluntary

Petition in Bankruptcy.

Aside from their lack of stock qualifications to be

directors, the present alleged board of the Association

lays title to that office in a peculiar manner, and by

virtue of the minutes of a meeting held on September

16 (Tr. 40). This meeting purports to have been

held by twelve people, the first six of whom consti-

tuted six of the seven of the old board ; but it will be

remembered that these six had sent in their resigna-
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tions on July 10 to be effective September 7 (Tr. 7),

and the seventh director resigned on September 16.

On September 15, the record discloses, a meeting

of the six resigned directors (Tr. 38), but there is

no showing that this meeting was held in accordance

with the by-laws, and it was not an adjourned meet-

ing. The meeting of September 15 adjourned to the

one of the 16th, which meeting, therefore, was not

legally called nor held in accordance with the by-laws

of the company and was in fact a meeting of no legal-

ly constituted hoard at all. Now, the present six

alleged directors purport to have received their

authority to act by virtue of this meeting of Septem-

ber 16, at which it is claimed six of the old directors

resigned and in turn elected the new ones. These

proceedings and alleged meeting of the board was

wholly illegal and void and failed to comply with

the requirements of the by-laws of the Association

(Tr. 41, 44).

The Washington statutes and the by-laws of the

Association relating to the appointment and qualifi-

cation of its directors have been set out fully in our

motion to dismiss supra, together with the facts as

shown by the transcript in connection with the claimed

election and qualification of the directors who as-

sumed to act for the corporation in authorizing the

filing of the voluntary petition.

At the risk of repetition we wish to call the atten-

tion of this court to Rem. Sup. Sec. 3719, prescribing

the qualifications of the directors, and to the perti-
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nent by-laws of the Association on pages 42 and 43

of the transcript. It is noticeable that Article III,

Sec. 3, prescribes that:

"At meetings of the Board any and all busi-

ness may be transacted and a majority of said

Board as elected and qualified shall constitute a

quorum to transact business and a majority of

such Board present at any meeting shall govern

the actions and be sufficient to bind the Associa-

tion."

The by-laws provide that the Board shall consist

of seven directors. None of the six remaining direc-

tors, after the resignation of Mr. Beim, and with

the exception of Mr. Lane, held sufficient qualifying

shares.

It is admitted in appellant's brief (p. 15) that Mr.

Whitham and Mr. Rinehart did not have sufficient

qualifying shares. It is apparent that Mr. Arnold

did not, the total value of his shares being only

$271.64 (To. 45, 46). Mrs. Mendenhall held no per-

sonal shares, she claiming to be a stockholder and a

director by virtue of an assignment of stock from W.

V. Eddy, agent, Tr. 46, for which she paid nothing,

contrary to Rem. Sec. 3731 supra, which provides

that:

"No person in any way interested or con-

cerned in the management of its affairs shall

discount or directly or indirectly purchase a

share of any such association, whether filed for
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withdrawal or not, except by payment therefor

of the ivithdrawal value of such share as de-

termined herein."

Mr. Pettit is in the same position as Mrs. Menden-

hall, except that his assignment was never filed with

the liquidator. He was not even authorized to draw

on the account of Laundry Workers' Union, Local 24,

in the sum of $500. He held no personal shares.

Article H, Sec. 1 (Tr. 42) of the by-laws prescribes

that:

''The shareholders are those in whose names

shares of the capital stock of the Association may
appear on the books of the Association."

It is noticeable that all of these claimed directors

held a very minor interest in the assets of the As-

sociation.

It is also noticeable that in spite of the fact that

it was claimed Mr. Pettit was elected President of

the corporation, he at no time was even a stockholder

in accordance with the Washington statutes and the

By-Laws of the Association, and that Article II, Sec-

tion 3 of the By-Laws (Tr. 43), prescribed that:

"The President shall be a member of the Board

of Directors."

If he was not qualified as a director, he certainly

was not qualified as President of the Association and

had no right nor authority to execute the voluntary

petition.
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The assets and affairs of the Association were

taken over by the Director of Efficiency of the State

of Washington prior to the meeting at which the

present claimed directors were elected (Tr. 32). The

record shows that at no time were these assets under

their control and they exercised no dominion over

them.

The transcript further shows that the previous

Board of Directors resigned, effective September 7,

1931 (Tr. 50). A meeting to elect their successors was

not held until September 16, 1931, at which time the

old Board attempted to appoint the present claimed

directors, although the old Board was out of office

at that time and was exercising no control over the

affairs or assets of the Association (Tr. 38-40).

The General Corporation Laws of this state, Rem.

Sec. 3812, provide:

"The corporate powers of a corporation shall

be exercised by a Board of not less than two

trustees, who shall be stockholders of the com-

pany."

Our Supreme Court, in Ouedin & Bergman^ etc. v.

Conlan, 34 Wash. 216, 75 Pac. 802, held that a di-

rector of a corporation who ceases to be a stockholder

ipso facto ceases to be a director, quoting with ap-

proval from Thompson on the Law of Corporations:

"Where the statute requires that the members
of the board must be holders of at least a given

number of shares, a director who assigns all his
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shares to another, ipso facto divests himself of

the title to his office."

The Washington statute for general corporations

provides simply that the directors must be stockhold-

ers. The statute relating to building and loan associ-

ations is much more emphatic, stating that no person

shall be a director unless he shall have subscribed and

paid in at elast $500 on his stock subscription and

this shall not be reduced in any manner so long as

he remains a director of the association. Rem. Sup.

3719.

If under the General Corporation Law a legally

appointed or elected director ceases to be such ipso

facto when he parts with his stock in the corporation

;

or cannot qualify, if he is elected to that office, until

he becomes a stockholder, a director in a building

and loan association, under the Washington law,

would likewise cease to be a director upon the amount

of his paid subscription to stock being reduced below

the sum of $500.00 and could not even be a de facto

director if at the time of his election he has less than

$500 in stock.

The appellees in this case are all substantial stock-

holders of the Home Savings & Loan Association.

The controversy in this cause is directly between these

stockholders and the former Association and its di-

rectors. The attack on the qualification of the direc-

tors in this matter was raised by the answer of the

appellee stockholders in which the qualifications of
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the directors was made one of the primary issues.

While it may be true that the qualification of a di-

rector cannot be attacked by a third person or

stranger to the corporation, as was done in Baggot v.

Turner, 21 Wash. 339, 58 Pac. 212, in that case it

was also held that the qualification of the directors

could he attacked by stockholders of the corporation.

Counsel, in their brief, also cited Young v. Schenk,

64 Wash. 90, 116 Pac. 588. In that case it was held

that the title of de facto directors to their office could

be impeached by a person having an interest in calling

it into question. If, however, under the laws of the

state of Washington it is a condition precedent to the

qualification of a director that he must own stock in

the corporation, or shares in the case of a building and

loan association, of a certain value, unimpaired by

loans, before he could qualify, such ownership is a

condition precedent to the right to occupy the office

of director and a person claiming to act as director

without the necessary qualifying shares to comply

with such condition precedent is not a de facto director

because he would be claiming to occupy his office with-

out any more claim or right to the position than a

trespasser or usurper.

Counsel also cite 14 a C. J. 78. In this work, on

page 79, it is stated:

"Ordinarily these rules are applicable only

where the rights and interest of third persons

are involved and are not applicable in contests
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between rival boards of directors or sets of offi-

cers, nor in contests between the corporation or

the directors and the stockholders, unless the

latter are precluded by acquiescence from dis-

puting the authority of the officers in question."

In Richards v. Attleborough National Bank

(Mass.), 19 N. E. 353, the Supreme Court of Massa-

chusetts stated:

"We shall not have occasion to discuss these,

because in our view three of the persons who

constituted a majority of the new board, and

without whom it could have no legal existence,

were not eligible (not being stockholders) as

directors and were not made so by the attempted

transfer of stock to them. Every director must

oimi at least ten shares of stock in his own right

in the association in which he is a director. If

he ceases to own them he becomes disqualified

and his place is to become vacated. Rev. St.

U. S., Sec. 5146.

"This qualification is not dispensed with when

the franchise is extended merely to close the

affairs of the bank. If the stocks cease to be

negotiable as such when the bank had no further

right to do the business for which it was organ-

ized and if a stockholder could no longer make

another a member of the corporation, relieving

himself from his responsibilities as such and im-

posing these upon another, as well as giving to
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another the full rights of a stockholder, it would

follow that while stockholders might continue to

choose directors, the right to vote and the choice

would necessarily be limited to those who were

stockholders at the time when the liquidation

commenced. * * '^ As the right to elect direc-

tors was, in our view, confined to those who were

stockholders when the liquidation commenced,

and as only such could be elected, it follows that

there was no valid election of a new board of

directors (three of these chosen being ineligible

and therefore no valid revocation of the submis-

sion to arbitration of the plaintiff's claim."

In Moses v. Tompkins (Ala.) 4 So. 763, probably

one of the leading cases on the question, the alleged

directors of a company were enjoined from selling

stock for nonpayment of assessments and calls thereon

and from making other calls; and the court held that

the validity of their election would be examined into

as collateral for the relief sought. The Alabam'a

Supreme Court further held that under the Alabama

statutes providing that a majority of the directors

of a street railway company shall form a board and

may fill vacancies therein, where five of the seven

directors designated by the articles of incorporation

became disqualified to serve as such, the two remain-

ing directors could not fill the five vacancies thereby

occasioned ; and further held that the directors chosen

by the two remaining directors could not be regarded
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as directors de facto so that their acts could not be

collaterally questioned, as this rule is only for the pro-

tection of third persons dealing with a corporation

and not applicable as between the directors and stock-

holders. As to such directors as are usurpers, the

validity of their election and acts may be questioned.

In Waterinan v. Chicago & I. R. Co. (III.) 29 N. E.

689, the plaintiff, claiming to have been elected presi-

dent of the defendant railroad company, brought suit

to recover salary. The defendant answered, claim-

ing that the board of directors appointing him as such

president was not qualified because it was elected at

a time and place other than that fixed by the by-laws,

without notice or the presence of a minority of the

de jure directors, and was luithout possession of the

records, papers or seal of the corporation and whose

right of office had been distributed and against whom
litigation existed to oust them from office. It was

held in this case that the appointee president was

neither a de jure nor a de facto officer.

In Stratton, etc. Co. v. Davis (Mass.) Ill N. E.

375, that court stated

:

"But as between the corporation and the stock-

holders in matters pertaining to the internal

management of the company, and where all the

parties interested know that the persons pre-

tending to be officers are not officers de jure, the

reason for validating their unlawful acts fails

and oftimes the law no longer protects them.
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This is illustrated by the decision of the courts

of many jurisdictions that a call made by de facto

directors is not enforcible against the shareholder

and a fortiori that a declaration by them of a

forfeiture of shares is invalid.'*

In re Campbell County Hardware Co., 15 Fed. 2d,

78, the District Court of Tennessee, in vacating a

voluntary adjudication in bankruptcy by a corpora-

tion and dismissing the voluntary petiton, stated:

"I am constrained to hold that Archer, Baird,

Gamble, Sharpe and Shown were not directors

by virtue of any election on August 9, but it is

proper to say that Archer and Shown were direc-

tors by reason of their election on January 12,

1924. The alleged bankrupt insists that the

validity of this election of directors cannot be

attacked by Queen er because he was present and

participated in their action. This position is

not mantainable because it must be remembered

that Queener, the receiver, is making the attack

as an officer of the state court and not Queener

as a stockholder. Nor can I agree with the in-

sistence that Queener's intervening petition as

receiver is a collateral attack upon the adjudi-

cation. The filing of such a petition is author-

ized in the case of Associated Oil Company, 271

F. 788, and in Zeitinger v. Dry Goods Company,

244 F. 720. It is also authorized by the act itself

in Chapter II, Sec. 2, paragraph 6. From the
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very nature of bankruptcy proceedings such in-

tervening petitions are necessarily proper be-

cause a court of bankruptcy is a court of equity

seeking to administer the law according to the

spirit and not merely by its letter. In re Kane^

127 F. 552. I am also following my own action,

taken after much study, in In re Drake^ 16 F.

2d, 142, recently before this court.

''With reference to the suggestion that Archer,

Baird, Gamble and others were at least de facto

directors, it may be observed that if there is in

law any such thing as a de facto officer, with

reference to any other than a public office, the

situation here has no element reflecting the idea

that these gentlemen must be regarded as de

facto directors. As before stated, the record

shows that there was already in existence a

legally constituted board of directors which had

functioned, according to the minutes, at least

until March 24, 1924, and which, in pursuance

of a stockholders' meeting of April 2, 1924,

directing a voluntary receiver, had placed the

affairs of the company in the hands of the state

court and of the receiver, whose term of office

had not expired and would not expire until next

January. To constitute a de facto board of

directors, it must in fact be in charge of the

affairs of the company and must in fact be

recognized as such and as performing the legiti-

mate functions and duties of a board of directors,
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and then it is only recognized as a de facto board

as a matter of policy. The result I have reached

is that the legally elected and constituted board

of directors, having, in accordance with the direc-

tions of the stockholders, chosen to wind up the

affairs of this concern in the state court, Messrs.

Archer, Baird and others claiming to be directors

under the purported election of Saturday, Au-
gust 9, 1924, which election I consider as void

because in violation of the by-laws, which by-

laws must be regarded as in the nature of a con-

tract between the stockholders, directors and the

corporation (Honea v. American Consul, 201 S.

W. 127) and no authority was ever vested in

this alleged board of directors to commence a

voluntary bankruptcy proceeding in this court

and that therefore the intervening petition of

Queener, receiver, must be sustained,

"The adjudication heretofore made will there-

fore be vacated and the voluntary bankrupUy
petition will be dismissed at the cost of the direc-

tors Archer, Baird, Gamble and others.'"

In In re Community Book Company, Inc., 10 Fed.

2d 616 (D. C. Minn.) Judge Sanborn stated:

"An officer of a corporation cannot admit in-

ability to pay debts and signify the willingness

of the corporation to be adjudged bankrupt un^

less authorized by a resolution passed at a meet-
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ing of the stockholders or directors. Collier on

Bankruptcy, 13 Ed. Vol. 1, page 180. In re Bur-

bank (D. C.) 168 Fed. 719. An officer cannot

file a petition for the voluntary bankruptcy of a

corporation unless authorized by the board of

directors. Collier on Bankruptcy, 13th Ed. Vol.

1, page 200. Schaefer v. Scott, 57 N. Y. S. 1035.

In re Jefferson Casket Company, 182 F. 681.

Regal Cleaners & Dyers v. Marlis, 274 F. 915.

In re Southern Steel Company (D. C.) 169 F.

702."

It is claimed in appellant's brief, page 19, that the

alleged directors held certain meetings and conducted

certain of the affairs of the Association; that they

conferred with Mr. Dundas, one of the liquidators;

that they were the directors to whom the Director of

Efficiency of the State of Washington referred a com-

munication requiring the affairs of the Association to

be put in a sound condition; that they appealed to the

Supreme Court of the State of Washington from the

decree of dissolution of the Association and the order

appointing a receiver, and that they were removed

from any alleged or claimed office by the Director of

Efficiency of the State of Washington. Apparently,

by these statements, appellant is attempting to create

an estoppel against the appellees. It must be remem-

bered that the appellees are stockholders of the Asso-

ciation and at no time recognized the claimed Board

of Directors of the Association and that if there should
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be any estoppel by the facts set forth in appellant's

brief, it would not estop these appellants, who are

strangers to all such proceedings, except insofar as

they were stockholders of the Association, and who

took no part in the appointment of the claimed Board.

There is no mention in the record of any recognition

by the appellees of the claimed board.

Under the laws of the State of Washington, with

the exception of one, the six persons claiming to act

as directors of the Association were not qualified and

their election was a nullity. At all times subsequent

to their claimed election they did not have possession

of the assets of the Association. Even recognition

of an unqualified Board of Directors or a Board elect-

ed at a void meeting could not create such a Board

de facto directors.

Thompson on Corporations (3d Ed.) Sec. 1221

states

:

"A person cannot be legally chosen a director

of a corporation after he has transferred his

stock, where the ownership of stock is a neces-

sary qualification. Where directors, with the

consent of the stockholders, sold the entire prop-

erty of a corporation and delivered it to the

purchaser, who took possession, they were held

thereafter to be neither de jure nor de facto

directors and had no power to bind the corpora-

tion"
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In the same Section, on page 650, the learned

author stated:

"Votes cast for a person not eligible to the

office cannot elect him and make him even a de

facto director, and he may be ousted by legal

proceedings.''

Shareholders In a Washington Savings and Loan
Association Are Not Creditors.

The shareholders in a Washington Savings and

Loan Association are the same as the shareholders of

any corporation. This is determined by the statutes

under which the association is incorporated. They

must bear, pro rata, their portion of losses (Sec.

3721). They shall receive ratable distribution of divi-

dends (Sup. 3722). Their interests, by Sec. 3727, are

represented by shares of stock. The withdrawing

shareholder shall be paid the withdrawal value of his

shares, together ivith all the dues paid thereon, as

shown by the last prior distribution of profits; and

withdrawals are to be paid upon ratable and propor-

tioned basis (Sec. 3731).

By the by-laws of the association the shareholders

control its management and elect their directors

(T. R. 42-43). The universal holding is that the

shareholders in such an association are shareholders

and not creditors.

hi re Puget Sound Savings & Loan, 49 Fed.

2nd, 922 (D. C. Wash.)
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In Curtis v. Dade Security Co., 30 Fed. 2nd 325

(C. C. A. 5th), the circuit of appeals for the 5th

circuit had the question directly before it, which in-

volved a Florida statute similar to the one in Wash-

ington, and that court held that shareholders were

not creditors.

To further illustrate the position of the share-

holder not being that of a creditor; the courts gen-

erally hold that a shareholder in a savings and loan

association cannot set-off his share therein against

the amount borrowed from the Association.

In the very recent case of Prudential Building &
Loan Association v. Shaw (Tex.), 26 S. W. 2d 168,

at page 172 it is stated:

"The general rule is that a borrowing share-

holder occupies a dual relationship to the asso-

ciation. 'He is a stockholder. He is a member

of, and, in theory at least, participates in the

management of the corporation. In that capacity

he shares in the expenses of the business, the

losses and profit just as would a stockholder of

any other corporation.' This is the rule of law

generally known as the Tennsylvania Rule.' This

rule is approved by the almost overwhelming

weight of authority." Citing a long list of cases.

See 9 Corpus Juris, page 993.

In Guardian Building & Loan Association, 53 Fed.

2nd 412 (D. C. Oregon) a state receiver was ap-
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pointed of the assets of the association. The as-

sociation then attempted to get into the federal court

by involuntary petition, and its board of directors

filed an answer confessing the allegations in the pe-

tition and asking an adjudication in bankruptcy.

The state court receiver had taken possession of all

of its assets. The state corporation commissioner, by

leave of the federal court, intervened in the bank-

ruptcy proceedings, objecting to the adjudication.

The federal court considered the status of the share-

holders under the Oregon statute (in many respects

similar to Washington's) not that of creditors, and

concluded that the shareholder was what it purported

to be and not a creditor.

The district court of the southern district of Cali-

fornia, in the case of In re Guaranty Building & Loan

Association, 49 Fed. 2nd 776, has likewise decided

that shareholders are not creditors.

The district court of the southern district of Cali-

fornia, In re Western States Building & Loan As-

sociation, 50 Fed. 2nd, 632, held, under the allegations

of the petition and the California law, that certain

shareholders were qualified as creditors. In that case,

the petitioners alleged that an account stated had been

rendered by the association, to the petitioners in a

stated sum that was agreed to be "due, owing and

payable from the alleged bankrupt to the petitioners

herein," were creditors. The law of California is not

similar to the law of Washington, as the shareholder
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has the right, as pointed out by Judge James in that

decision, to demand repayment of his savings and

profits "at any time when he sJiall desire the same.''

That court said

:

"It will be noted that the contractual relation-

ship established does make the association the

debtor of its shareholders, for the latter is en-

titled to receive back his money, and can not be

compelled to remain a shareholder against his

will."

The same distinction was pointed out by Judge

Neterer In re Pnget Sound Sav. & Loan Assn., supra.

The order of the State Court dissolving the cor-

poration as being in an unsafe and unsound condition

prevented a voluntary petition in bankruptcy. The

case of International Shoe Co. v. Pinkus, 279 U. S.

832, relied upon by appellant Brief 22) holds nothing

more than that which we concede; namely, that state

insolvency laws are superseded by the federal bank-

ruptcy act; and in Watts v. Sachs, 190 U. S. 1, the

dissolution was because of insolvency. Where pro-

ceedings are brought in bankruptcy court, an in-

solvent cannot plead its dissolution, but Justice Fuller

in that case said at page 31

:

"It would therefore appear that if a solvent

corporation were being wound up or had been

dissolved, the federal court would not have juris-

diction in bankruptcy.''
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This, in effect, is the holding of cases cited on page

21 of appellant's brief, but the instant case presents

the situation in the quotation from Justice Fuller.

The last case cited by appellant, In Re Hardagine-

McKittrick Dry Goods Co., 239 Fed. 155, the Dis-

trict Court held that the insolvency of a voluntary-

bankrupt is an indispensable prerequisite to the ex-

ercise by the bankruptcy court of jurisdiction over

the property of the bankrupt in possession of a re-

ceiver of the state court. That case was reversed

(244 Fed. 719 CCA. 8) on other grounds, allowing

stockholders to intervene to oppose the adjudication

where fraud had been attempted by the directors.

The question presented in the case at bar is whether

the corporation, having been dissolved, not on the

ground of insolvency, can petition in bankruptcy.

The distinction is pointed out in Vassar Foundry Co.

V. Whiting Corp., 2 Fed. (2) 240 (CCA. 6). In

that case the Vassar Company had been dissolved

under the Michigan statute. The allegation on the

dissolution proceedings was that:

"It is unable to meet all of its obligations

when due although it is perfectly solvent in the

sense that the value of the assets far exceeds its

liabilities.
'^

The showing was of assets of more than $150,000

and liabilities of about $100,000. A receiver was ap-

pointed and proceeded to liquidation. The Vassar

Company then sought voluntary bankruptcy. The
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court held that the Michigan statute was not in con-

flict with the bankruptcy act and refused to assume

jurisdiction.

To the same effect is In Re Standard Cordage Co.,

184 Fed. 156 (D. C. N. Y.)

Solvency or Insolvency of Voluntary Bankrupt.

Appellant says, page 56, that this is immaterial.

This may be true when one seeks without objection

the benefits of the bankruptcy act. If a solvent per-

son desires to go through bankruptcy, no one can be

harmed : his creditors are paid in full and, naturally,

he obtains the surplus, whether the applicant is a

natural person or a corporation; but the situation is

different where the question is one of conflict between

state and federal jurisdiction; and what has already

been said we think disposes of this question; that is,

there must be insolvency in order to divest the state

court of jurisdiction which it has already rightfully

acquired under statute.

Under the Building and Loan Act of Washing-

ton THE Directors Cannot Authorize the

Filing of a Voluntary Petition.

Assuming without conceding that the alleged direc-

tors were rightfully acting for the association, it is

submitted that they could not pass a resolution which

would authorize the filing of a voluntary petition by

a building and loan association under the laws of

Washington. Your Honors have held that the direc-

tors of a general Washington corporation have such

authority. Rudebeck v. Sanderson, 227 Fed. 575.
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The instant case is a different one. The only method

provided for the dissolution of a building and loan

association under the laws of the state is that found

in Section 3742. This provides that dissolution must

be initiated by the stockholders. Oregon has a similar

act except that it applies to commercial corporations

and provides for the dissolution of such a corpora-

tion by vote of stockholders. In re Quartz Gold Min-

ing Co., 157 Fed. 243. In that case Judge Wolverton

held that the Board of Directors of such a corpora-

tion was without power to pass a resolution stating

its inability to pay its debts and willingness to be

adjudged a bankrupt. Judge Wolverton said:

**It is not an ordinary power pertaining to the

Board to dissolve the corporation or to wind out

its business; and the Legislature of the state has

declared that the stockholders may do these acts

so that under the statute the directors are with-

out any power whatsoever in the premises. If

they cannot authorize dissolution and winding

out of the business of the corporation, it would

seem to logically follow that they could not in

behalf of and as the act of the corporation, com-

mit an act of bankruptcy, which entails an entire

disposition of the assets of the concern and a full

settlement of all of its past business transactions,

unless by some authority of the stockholders,

through appropriate by-laws or specific resolu-

tions empowered them so to act."

Your Honors affirmed this Oregon decision under

the name of Van Emon v. Veal, 158 Fed. 1022. It
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thus becomes unnecessary to discuss rulings pro and

con as to the general authority of directors to file

a voluntaiy petition. We have a specific statute

in Washington relating to building and loan associa-

tions. It provides that only the stockholders may
initiate the winding up proceedings. This is an

efficacious rule. The state has safeguarded these

building and loan associations v^ith restrictions for

the benefit of the shareholders. If any such mon-

strous doctrine should be enunciated that the direc-

tors by virtue of their office had the authority to

resolve a solvent building and loan association into

bankruptcy, the effect would be disastrous. Scheming

directors might for their own ends and financial

advantage, wreck the association to the detriment of

the many shareholders. Both the state by law and

the association by its by-laws vested the ultimate

welfare and organization of this association in its

shareholders. As Your Honors said in the Rndeheck

case:

**The rule that the power to authorize a filing

of a petition in bankruptcy is vested in the board

of trustees or directors, in the absence of statute

or by-law regulating the subject, is fully sup-

ported by the authorities."

The Oregon case and the instant case fall within and

are examples of this particular rule, for here as well

as in Oregon we have a particular statute regulating

the subject as to building and loan associations.
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SUMMARY
First: There being no directors of the Association

at the time this appeal was taken, the corporation

having been dissolved, and the alleged directors hav-

ing been removed, the appeal is unauthorized.

Second: The State Court having lawfully acquired

jurisdiction of the unsound and unsafe Association

and having taken possession of all of its assets

through a receiver, this Court, under the Federal

Bankruptcy Act, is without jurisdiction to consider

any petition in bankruptcy involving the Association

or its assets.

Third: The Association is not insolvent, as the

shareholders are not creditors. And insolvency is a

prerequisite to bankruptcy when the State Court has

assumed jurisdiction.

Fourth: The alleged directors were not qualified,

as such, to authorize the filing of a voluntary petition

in bankruptcy.

Fifth: Washington statutes regulating the disso-

lution of savings and loan associations deprive direc-

tors of authority to file a voluntary petition.

Respectfully submitted,

Bausman, Oldham, Walkinshaw & Jarvis,
R- P. Oldham
David H. Jarvis

Attorneys for Appellees,
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UNITED STATES ATTORNEY, San Fran-

cisco, Calif.
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No. .

In the Matter of WONG SOO, #29784/5-8 ex SS.

"Pres. Grant," Nov. 12, 1930; Son of Native;

on Habeas Corpus.

PETITION FOR WRIT OF HABEAS CORPUS.

To the Honorable United States District Judge Now
Presiding in the United States District Court,

in and for the Northern District of California,

Second Division:

It is respectfully shown by the petition of Jew
Soon that Wong Soo, hereafter in this petition

referred to as the "detained," is unlawfully im-

prisoned, detained, confined and restrained of his

liberty by John D. Nagle, Commissioner of Immi-

gration for the port of San Francisco, at the immi-

gration station at Angel Island, County of Marin,
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State and Northern District of California, South-

ern Division thereof; that the said imprisonment,

detention, confinement and restraint are illegal and

that the illegality thereof consists in this, to wit:

That it is claimed by the said Commissioner that

the said detained is a Chinese person and alien

not subject or entitled to admission into the United

States under the terms and provisions of the Acts

of Congress of May 5, 1882, July 5, 1884, November

3, 1893, and April 29, 1902, as amended and re-

enacted by Section 5 of the Deficiency Act of April

7, 1904, which said acts are commonly known and

referred to as the Chinese Exclusion or Restriction

Acts; and the Immigration Act of 1924; and that

he, the said Commissioner, intends to deport the

said detained away [1*] from and out of the

United States to the Republic of China.

That the Commissioner claims that the said de-

tained arrived at the port of San Francisco on or

about the 12th day of November, 1930, at the SS.

"President Grant," and thereupon made application

to enter the United States as a citizen thereof by

virtue of being the foreign-born son of Wong Wing,

a native-born citizen of the United States, and that

the application of said detained to enter the United

States as a citizen thereof was denied by said Com-

missioner of Immigration and a Board of Special

Inquiry, and that an appeal was thereupon taken

from the excluding decision of said Commissioner

of Immigration and said Board of Special Inquiry

to the Secretary of the Department of Labor, and

*Page-number appearing at the foot of page of original certified
Transcript of Eecord.
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that said Secretary thereafter dismissed said appeal

;

that it is claimed by said Commissioner that in all of

the proceedings had herein the said detained was

accorded a full and fair hearing ; that the action of

said Commissioner and said Board of Special In-

quiry and said Secretary was taken and made by

them in the proper exercise of the discretion com-

mitted to them by the statutes in such cases made

and provided, and in accordance with the regulations

promulgated under the authority contained in said

statutes.

But, on the contrary, your petitioner alleges upon

his information and belief that the hearing and pro-

ceedings had herein, and the action of the said Board

of Special Inquiry and the action of said Secretary

of Labor was and is in excess of the authority com-

mitted to them by the said rules and regiilations and

b}^ said statutes, and that the denial of said applica-

tion of said detained to enter the United States as a

citizen thereof by virtue of being the foreign-born

son of Wong Wing, a native-born citizen of the

United States, was and is an abuse of the authority

committed to them by said statutes, and in this be-

half your petitioner alleges:

That the said Wong Soo is the blood son of Wong
Wing, a native-born citizen of the United States;

that the citizenship of [2] Wong Wing has been

conceded by the Department of Labor and the de-

tained, as the blood son of the aforesaid Wong Wing,

by virtue of Section 1993, Revised Statutes of the

United States, is a citizen thereof ; that the detained

was accorded upon his application for admission
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a hearing before a Board of Special Inquiry of the

Immigration Service; that the said Wong Wing, a

prior landed son, viz. : Wong Yin, and an identifying

witness, viz. : Wong Hing Wee, testified for and on

behalf of the detained, and their testimony together

with the testimony of the detained, was considered

by the aforesaid Board of Special Inquiry ; that the

said Board denied admission to the detained; that

thereafter an appeal was taken to the Secretary of

Labor from said decision and the appeal was dis-

missed and the detained ordered deported.

Your petitioner is informed and believes and

therefore alleges the fact to be that the sole ground

for denial was the finding that there was not suffi-

cient proof offered by the applicant to sustain the

claim of his relationship to Wong Wing; that the

said record discloses no material discrepancies and

the testimony of the father and prior landed brother

and identifying witness proved conclusively that

the relationship of father and son exists between

the detained and Wong Wing.

That the detained first applied for admission to

the United States April 5, 1928, and upon appeal to

the Secretary of Labor was denied admission. He
was deported to China and in accordance with the

law did on November 12, 1930, again make applica-

tion for admission as the son of Wong Wing.

Your petitioner alleges upon his information and
belief that the said detained has been denied a fair

hearing and that there is no evidence in the said

Immigration record to support the adverse action

of the said Immigration authorities, and that said
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decision is against evidence of such a positive kind

and character that it was a manifest abuse of dis-

cretion on the part of the Immigration [3] author-

ities to deny the detained admission.

That there is attached hereto and made a part

hereof and marked Exhibit "C" a copy of the Sum-

mary of the Board of Special Inquiry, and copies of

the briefs filed before the Department of Labor by

Roger O'Donnell, Esq., attorney for the detained,

are also hereto attached, made a part hereof, and

marked Exhibit "A" and Exhibit ''B."

That the detained was first notified of the adverse

decision of the Department of Labor on May 21st,

1931, and that it is the intention of said Commis-

sioner of Immigration to deport the detained out of

the United States and away from the land of which

he is a citizen by the SS. "President Johnson," sail-

ing from the port of San Francisco May 22, 1931, at

4:00 P. M., and unless this court intervenes to pre-

vent said deportation the said detained will be de-

prived of residence within the land of his citizen-

ship.

That the said detained is in detention at the immi-

gration station at Angel Island, County of Marin,

State of California, and cannot for said reason ver-

ify this petition, and the same is therefore verified

by your petitioner upon his behalf.

That said Wong Soo, the detained person, has ex-

hausted all his rights and remedies and has no fur-

ther remedy before the Department of Labor, and
unless the writ of habeas coi-pus issue out of this

court as prayed for herein, directed to John D.
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Nagle, Commissioner of Immigration, as aforesaid,

in whose custody the body of said Wong Soo is, said

Wong Soo will be deported from the United States

to China without due process of law.

WHEREFORE, your petitioner prays that a writ

of habeas corpus issue herein as prayed for, directed

to the said Commissioner, commanding and directing

him to hold the body of the detained within the juris-

diction of this court, and to present the body of said

detained before this court at a time and place to be

specified in said order, together with the time and

cause of his detention, [4] so that the same may
be inquired into, to the end that the said detained

may be restored to his liberty and go hence without

day.

Dated : San Francisco, California, May 21st, 1931.

JOSEPH P. FALLON,
Attorney for Petitioner and Detained.

State of California,

City and County of San Francisco,—ss.

Jew Soon, being first duly sworn, deposes and

says:

That he is the petitioner named in the foregoing

petition; that he has heard said petition read and

explained and knows the contents thereof; that the

same is true of his own knowledge, except as to the

matters therein stated upon information and belief,

and as to those matters, he believes them to be true.

JUE SOON.
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Subscribed and sworn to before me this 22d day

of May, 1931.

[Seal] JOSEPH PENSA,

Notary Public in and for the City and County of

San Francisco, State of California. [5]

EXHIBIT "A."

January 30, 1931.

WONG SOO, Applicant for Admission at the Port

of San Francisco as the Son of WONG
WING, a Native-born Citizen.

BRIEF FOR THE APPELLANT.

ROGER O'DONNELL, Attorney for the above-

named appellant, appears in his behalf and submits,

in support of his appeal, the following brief, argu-

ment and motion, to wit

:

THE FACTS.

Wong Soo, a Chinese now twenty-two years of

age, is applying for admission at the port of San

Francisco as a citizen by virtue of the citizenship of

his father, Wong Wing. The instant application

marks his second effort to assume his claimed citizen-

ship, he having applied for admission at San Fran-

cisco, in January, 1928, and been denied by a board

of special inquiry, his appeal from such decision

having been dismissed by the Department (Bu. No.

55641/842).

Wong Wing, the claimed father, was born in San

Francisco in 1875, and returning from a trip to

China in 1899, was admitted as a native-born citizen.
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He made only one other visit to China, departing in

1906 and returning in 1907. He claims to have had

three children, two of whom, Wong Leung and

Wong Yin, have been admitted to this country in

the past. Wong Leung died in China several years

ago; and Wong Wing and Wong Yin are now

residing in Portland, Oregon, and they appeared

there to testify in the applicant 's behalf.

The board has again denied the applicant admis-

sion, relying chiefly upon the grounds for exclusion

given by the board in 1928, leading to the conclusion

that the applicant is not Wong Wing's son.

ARGUMENT.

Preliminarily to a discussion of the matters urged

as grounds for exclusion, counsel desires to point out

that the applicant is entitled to a full consideration

and fair judgment of his case, upon the record as it

now exists, [6] and that his application may not

properly be prejudged merely because he was denied

admission in 1928. Reference to the record com-

piled at that time will show that neither the board of

special inquiry nor the reviewing authorities in the

Department arrived at the conclusion that he is not

Wong Wing's son; rather that, on the basis of the

evidence then presented, his claim of relationship

to Wong Wing, had not been proved to the satisfac-

tion of either authority, this because of the existence

of several testimonial variations. At no time was

any suggestion made that the case savored of fraud

;

and neither the reviewing authorities nor the board

of special inquiry found anything whatever of a sus-
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picious nature which might have led to such conclu-

sion. The real reason for the exclusion of the ap-

plicant at this time is found in this statement by the

board chairman. "In my opinion the applicant was

excluded in 1928 for good and sufficient reason and

the grounds on which the B. S. I. based its decision

at that time are still existent and have not been mod-

ified."

One of the principal reasons for the applicant's

exclusion in 1928 was the fact that, although he had

a child born to him some four months prior to his

arrival in 1928, his father did not know about the

child's birth. In discussing this matter in the 1928

appeal brief, counsel noted the fact that the child

was born at about the time the applicant was then

making preparation to come to this country, and

suggested that, inasmuch as the applicant admitted

his inability to compose a letter, he had probably de-

cided to inform his father of the birth of the child

after his contemplated admission to this country;

and I note that the father testified in this hearing

as follows: "I understand that he intended to tell

me of the birth of his son after he gets landed at

San Francisco; and that was the reason why they

didn't write until after he returned to China." [7]

In the foregoing connection must be considered

the testimony of the applicant with regard to his

ability to write a letter. He is shown to have testi-

fied in 1928 that he was unable to compose a letter.

Three letters have been made exhibits in the case,

which were written by the applicant to his father.

In effect, the applicant testified, very clearly, I think,
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that he was able to write, but was unable to compose

a letter properly and he therefore dictated what he

wanted to say (or the sense of what he wanted to

say) to a person able to compose a letter in proper

form, and from that draft of the letter made a copy

in his own handwriting which was sent to his father.

It is clear that the board chairman could not com-

prehend the difference between ability to write and

ability to compose a letter, or other document, in

proper form. In other words, to take an example,

many persons are able to write who are totally in-

capable of writing an essay or composition of any

kind. The board ignores the fact that the appli-

cant testified in 1928 that he could read a little Chi-

nese, that he had attended school for six years, only,

until he was fourteen years old (thirteen years

American reckoning), had been ''very stupid" in

his studies and had done farm labor work after quit-

ting school when thirteen years old. Reference to

the translation of the letters in question, which are

unquestionably in the applicant's handwriting,

would indicate that a person of such limited educa-

tion could never compose a letter in such formal and

flowery style. As an illustration, note the following

:

"Letter addressed to my honorable father, Lai Sien,

by me as one prostrated at his feet." Obviously,

when the chaii*man exhibited his inability to compre-

hend the facts, the applicant had nothing further to

say because there was nothing which he could have

said to explain the situation any more clearly. I

note that the interpreter stated that the applicant
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displayed only '
' sl fair degree of penmanship.

'

'
The

[8] chairman also objects because the Chinese en-

velopes in which the letters were transmitted do not

show postmarks. Of course, the chairman must

know that such letters are in almost every instance

transmitted to a "headquarters" in Canton, Hong-

kong and other sea-ports, and are then transmitted

to the "headquarters" in this country of the mem-

ber of the family for whom they are intended, to-

gether with a number of other such letters, all being

sent in one large envelope. All of the large Chinese

stores in San Francisco have letter racks in which

such letters are kept awaiting the calls of the ad-

dresse.s.

Another point relied upon in the former ex-

clusion of the applicant is the fact that he could

recall little or nothing of his paternal grandparents.

The present testimony, as well as that given in 1928,

establishes that both of these people died when the

applicant was a small child. Neither the father nor

brother were in China when the grandparents died,

and it is natural that the exact years were difficult

to recall, on the instant. Is is clear that all con-

cerned have made efforts to get the exact year of

their deaths—the applicant, for example, states that

when he returned home he asked his mother for accu-

rate information on the subject.

The photograph of the applicant on the affidavit

executed by his father for purposes of identification

in this application manifestly is copy of an old pho-

tograph of the applicant which the father has had in

his possession for many years. The applicant states
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that he has no recollection as to when the photo-

graph was taken, but that he remembers having sent

a photograph of himself to his father in 1922, but

is not positive that the photograph in question is

the one. The chairman says that he feels no more

importance can be attached to the photograph than

to an}- photograph. I submit that this is unfair;

for the condition of the picture, and the appearance

of the applicant at the time it was taken, coiTobo-

rate the [9] statements of the witnesses in this

connection and tend to establish that, at least as long

ago as 1922, some relationship existed between the

applicant and his father, and that the positive iden-

tification by the father of his son is not based on

mere imagination.

It is unquestionably true that both in 1928, and at

the present time, neither Wong Wing nor his son

Wong Yin, though both were living and working

together, made any attempt at preparation of their

testimony, which would have been essential if the

applicant were not their son and brother. Testify-

ing in 1928 with respect to the applicant's marital

status, it is clear that Wong Yin had forgotten that

his father had been called upon to defray the ex-

penses of the applicant's marriage some years be-

fore; and, not having been in China for twenty

years, and not having seen his brother in that length

of time, it was entirely natural that he should have

been more or less uninterested. In 1928, on re-

examination, he frankly admitted that his father

had told him the details of the applicant 's marriage.

Obviously, he could have obtained them in no other
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way except by hearsay, which is true of the father

also. Surely, if Wong Yin were not in fact the ap-

plicant 's brother he would not have appeared to give

testimony in his behalf without being prepared be-

fore hand.

It is clearly apparent, and was admitted by the

reviewing authorities in 1928, that the evidence ad-

duced in behalf of the applicant was generally favor-

able. The boy has been consistently referred to in

related records as far back as 1908, when the appli-

cant was less than a year old, and the general excel-

lence of the testimony with reference to the home
and village from which the family comes proves be-

yond reasonable question that the applicant has lived

there. It is perhaps an imfortunate fact that neither

the appellant 's father nor his brothers have, in later

years, been possessed of sufficient funds to make
the long and expensive journey [10] to China,

and thus to have lived with the applicant. American
citizenship, however, is a birthright which should

not be denied merely because the facts of the life

of this applicant and members of his family have
not been so stereotyped as to readily lend themselves

to the type of examination and investigation given
in these cases. The record of Wong Wing shows
he has never appeared in any other immigration
proceeding than those involving himself and his

sons, although other persons have attempted to make
use of his record to his disadvantage. The record
shows that the two sons of his who were admitted to
this country thereafter comported themselves to-

ward Wong Wing as would be expected of sons.
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Wong Leung, the oldest son, who died in China,

maintained a wife and family in the home and vil-

lage there ; and Wong Yin, the second son, has lived

with him in different cities in this country almost

continuously, both of them being now located in the

same home in Portland. Facts such as these are

entitled to considerable weight, as they tend to prove

the entire good faith of all concerned.

CONCLUSION.

The great preponderance of all of the evidence of

record proves in a reasonable and satisfactory man-

ner that the applicant is the son of Wong Wing, as

claimed. Subject to the closest scrutiny, the record

discloses no fact which could support the conclusion

that the applicant is fraudulently attempting to sub-

stitute himself for the son of his name and age w^hom

Wong Wing has claimed for more than twenty-two

years.

It is respectfully moved that the appeal be SUS-
TAINED.

(Signed) ROGER O'DONNELL,
Attorney for the Appellant. [11]

EXHIBIT "B."

August 27, 1928.

WONG SOO, Applicant for Admission at the Port

of San Francisco as the Son of WONG
WING, a Native-born Citizen.

55641/842.

BRIEF FOR THE APPELLANT.

ROGER O'DONNELL, Attorney for the above-

named appellant, appears in his behalf and submits,
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in suppoi-t of his appeal, the following brief, argu-

ment and motion, to wit

:

THE FACTS IN THE CASE.

Wong Soo, a young man of the Chinese race, born

in China and now twenty years of age, is applying

for admission at the port of San Francisco as a citi-

zen by reason of the citizenship of his father, Wong

Wing. He is one of three children, his two elder

brothers having been admitted to this country in

the past, one of them, Wong Leung, having died

while visiting China several years ago.

Wong Wing was born in San Francisco in 1875

and, after having made a trip to China, was admitted

upon his return in 1899 as a native-born citizen. He

has made only one other visit to China, date of de-

parture being December 21, 1906, and return Decem-

ber 16, 1907. With the exception of these visits to

China he has lived continuously in the United States.

He and his second son, Wong Yin, are residents of

'San Antonio, where they are both engaged as active

partners of the Wing Shing Company of that city

;

and they appeared at the San Antonio immigration

office and testified in behalf of the applicant. One

additional witness, Jue Soon, a citizen of the United

States, appeared at San Francisco and testified

for the applicant, his knowledge of the applicant's

family history being the result of several visits to

the family home in China, and of the fact that he

and the applicant made the journey from China to

this country together.

Wong Wing's status as a native-born citizen is
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conceded; but the board appears not to be satisfied

that the applicant [12] has established his rela-

tionship to Wong Wing, and it accordingly ordered

his exclusion.

ARGUMENT.

At the outset, and before taking up the stated

reasons for the adverse decision, it is noted that,

while the board concedes Wong Wing's citizenship,

it makes this phase of the case the subject of some

prejudicial comment, this because at one time in the

past ten years or so there was some suspicion that

Wong Wing was a fraud. However, reference to

the record of Wong Leung, eldest brother of the

applicant, shows that this subject was thoroughly

thrashed out by the officials of the San Francisco

office when Wong Leung applied for a return cer-

tificate in 1920. That record shows very clearly that

the reason for the suspicion attaching to Wong Wing
was that the Densmore investigation of 1915 dis-

closed that certain employees of the San Francisco

office had assisted certain Chinese to fraudulently

claim the benefits of the 1899 landing record of

Wong Wing ; and it was definitely aconceded in 1920,

after a thorough and painstaking investigation of

the whole situation, that Wong Wing was entirely

blameless, that he had nothing whatever to do with

the fraud, and that his status was unchanged because

of the dishonesty and irregularity of the conduct of

those involved in the fraud. Why the board chair-

man refused to allow this dead issue to remain in its

defunct state is not clear ; and the only apparent rea-

son for its citation is the possible belief of the chair-
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man that the citation and discussion of the matter

might, by lending to the case a slight flavor of sus-

picion serve as some basis for the rejection of the

applicant, but I submit that anyone reading all of

the records relating to this situation will freely

concede that Wong Wing's status as a citizen is not

open to question, and that neither he nor his children

are chargeable with a fraudulent conspiracy w^hich

[13] was put into execution by certain dishonest

persons whom they do not even know.

The ground upon which the adverse action of the

board rests is the existence of several alleged ''dis-

crepancies" between the testimony of the applicant,

his brother, and witness Jue Soon. These matters

are contained in two summaries of the case com-

posed by the chairman, which should be consolidated

because both refer to practically identical matters

deemed by the chairman to militate against the ap-

plicant. A reading of the summaries and of the

testimony in connection demonstrates the total in-

adequacy of those matters as the basis for the exclud-

ing motion ; and I believe that the utter triviality of

the stated reasons for the exclusion of the applicant

will be apparent also from a reading of the follow-

ing brief comment

;

What may be aptly described as "much ado about

nothing" is the chairman's extended discussion of

the picayune variations between the testimony of

the applicant and witness Jue Soon with regard to

their meetings in China. The only real difference is

the fact that Jue Soon testifies that he visited the

applicant's home on three occasions, whereas the
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applicant states that Jue Soon visited his home on

only two occasions. Note, however, that the state-

ments of the two with respect to two of the meetings

is in very good agreement, and the fact that there is

some slight disagreement only tends to indicate that

the lengthy passage from China to this country was

not used by the applicant and Jue Soon in a study

and preparation of the testimony to be given by

them upon arrival, and that both of them are relat-

ing actual facts to the best of their recollection.

There is complete agreement concerning their ar-

rangements to come to this country together, and the

cited difference in their testimony as to whether or

not they met (en route to the United States) at the

boat landing at Sun Chung City, or on the [14]

boat itself (which was waiting to depart), is trifling

and so small a detail as to be susceptible of honest

failure of recollection. Incidentally, the statement

that the applicant ''guessed" at certain matters,

rather than giving his recollection of facts within

his own knowledge, merely relates to the supposi-

tion of the applicant that his mother must have sent

for him at the time of Jue Soon 's first arrival at his

home. Can any real suspicion attach to this circum-

stance ?

Discussing here the question of where Jue Soon

received from Wong Wing the money which he de-

livered to the family in China, the re-examination

of Wong Wing disclosed that the first record testi-

mony on this subject was in error, and as the record

stands they agree very well as to the details of the

transaction. Jue Soon and Wong Wing were busi-
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ness partners before the departure of the former

for China; and there is nothing extraordinary in

the fact that Jue Soon should have agreed to visit

the family while he was in China and superintend

the applicant's journey to this country. Note that

upon arrival he stated (for purposes of the "form"

report) that he had visited the applicant in his home.

Jue Boon's testimony appears to be entirely honest,

and by the chairman 's failure to make any comment

as to the demeanor of the witness while testifying,

it can safely be assumed that his manner was en-

tirely satisfactory just as the record itself indicates.

The stated belief of the chairman that the picayune

difference in testimony discussed by him "cast con-

siderable doubt" on the credibility of the witness

simply shows his willingness to accept "discrep-

ancies" so small as to be nearly invisible as of more

importance than a wealth of harmonious and corrob-

orative testimony, referring to every detail which

the ingenuity of the examining officer could sug-

gest. [15]

The applicant has no recollection of ever having

seen his paternal grandparents who, it appears, were

living in the village at the time of their deaths.

Much importance is assigned to this lack of recol-

lection because Wong Wing is reported to have said

in 1920 that his mother "died three or four years

ago," no mention whatever having been made as

to the time of his father's death. It is apparent

from the quoted testimony that his statement as to

the time of his mother's death was indefinite and

approximate, only. And when examined on June
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19, last, and asked to give the years in which his

parents died, he stated specifically that his father

died in the home village in 1910 or 1911, and that

his mother died ''not long after" the death of his

father. Since the applicant was only a baby at

that time there is nothing remarkable in the fact

that he cannot remember ever having seen his

grandparents.

While Wong Wing was fully acquainted with the

fact of applicant's marriage (he having met the

expenses connected with it), he appears not to know

that the applicant has a child, shown by the record

to have been but five months of age at the time ap-

plicant departed for this country. The applicant

admits that he is unable to write a letter and did

not personally notify his father of the birth of his

child, but believes that his mother wrote Wong Wing-

in that connection—although, of course, he has no

actual knowledge on that score. Since the appli-

cant and his mother knew some months ago that

he was coming to this country, it is probable that

little importance was attached to immediately

notifying Wong Wing of the birth of the child for

the reason that the applicant knew he would be able

to tell him personally in a few months.

Considering the fact that the father has not been

in China for more than twenty years, and that the

brother has not been there since 1910, the testimony

concerning the home, and the village, in China is

in excellent agreement. And the [16] record

shows that a cei*tain difference in the numbering of

the rows is due entirely to the fact that one witness
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has, and the other has not, counted the village

school as a separate row, which is clearly indicated

by their testimony. Now, as to the house back of

the applicant's home, it appears to have been testi-

fied when Wong Yin was an applicant in 1910 that

there was a house on the lot immediately to the

rear of the applicant's house, the family occupying

it having been described. The applicant says that

his borther Wong Leung built this house when he

returned to China in 1914, and that his family lived

there. Since the applicant was only three years

old in 1910, he surely would not remember the

building of the house, and, having been only seven

years old in 1914, he might readily have forgotten

the true state of facts at that time. I might sug-

gest the possibility of the brother, Wong Leimg,

having remodeled or reconstructed his house, lead-

ing the applicant to believe that it was actually

built at that time. Simply because this applicant

is a Chinese boy, one cannot ascribe to him powers

of recollection which might do credit to an adult;

nor can he be expected to remember exactly things

which occurred from fourteen to eighteen years

ago, when he was but a child of from three to seven

years.

The applicant's father has been receiving letters

with the applicant's name signed to them; but this

does not import that the applicant actually wrote

them, for all of us who are experienced in these

cases are familiar with the custom of Chinese fami-

lies in China in writing to the head of the family

in this country of affixing to the letter the name of
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the eldest living male child in the family at home.

That the applicant's mother had letters written for

her with the applicant's name affixed to them is

quite in accord with this custom. [17]

While Wong Wing is purported to have said

that he did not know where the applicant would go

if and when admitted, there is of record a letter

from him addressed to the Commissioner of San

Francisco asking for expedition of the case and

indicating that he will provide for the applicant

and arrange for his transportation to San Antonio.

Wong Wing midoubtedly meant b}^ his statement

that no plans had been made as to what the appli-

cant was to do; but since Wong Wing and Wong
Yin are both partners in a sizeable mercantile

establishment in San Antonio, one may be sure that

the applicant will be taken care of. After all the

applicant is no mere child, and his future occupa-

tion is a matter largely for his own decision.

Comparison of the photographs of the applicant

with those of his father shows that they bear a good

family resemblance to one another. Photographic

comparison also shows that applicant strongly re-

sembles his brother Wong Yin who also looks very

much like his father (see statement of examining

inspector when Wong Yin was an applicant for ad-

mission). This evidence tends to establish that all

three are closely related.

Although Wong Wing was not examined upon

his return from China in 1907, he and his eldest

son, Wong Leung, testified in April, 1908, when the

latter applied for admission; and both of them
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mentioned and described a boy of the name and age

of the applicant, the birthdate given then being

the same as that given now. Note also that the

witness who appeared at that time, Wong Qiiong,

also stated that Wong Wing's youngest child was

**Wong Sue," then two years old. The applicant

has been consistently mentioned since then by all

of the family, notably in 1910, when Wong Yin

applied for admission. This evidence, given more

than twenty years ago, is sufficiently strong and

convincing to establish that Wong Wing has such

a son. The San Francisco authorities concede that

the [18] applicant's appearance coincides with

his claimed age, but no good or sufficient reason is

given by the board for entirely disregarding, and

even failing to make any mention of this strong

and highly material evidence.

The alleged grounds given for the exclusion of

the applicant are obviously inadequate as a basis

for the denial of the "vital human rights" of this

applicant and his father. The flimsy structure

upon which the board chairman attempts to place

the exclusion order is, at best, only a very poor

excuse for failing to admit the applicant outright.

Comparison of all of the testimony, past and pres-

ent, establishes that the applicant comes from the

same home in the same village as his brothers Wong
Yin and Wong Leung, both of whom are conceded

to be Wong Wing's sons. He is thoroughly identi-

fied as the son of Wong Wing who was mentioned

and described over two decades ago as the youngest

child in the family. The existence of a family re-
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semblance between the applicant, his brother and

his father persuasively indicates the genuineness

of the case and the good faith of all concerned. No

fair reviewer of the whole record can seriously

dispute that the issues raised by the application

have been fairly and honestly settled in the appli-

cant's favor by a reasonable and satisfactory pre-

ponderance of the record evidence; and the deci-

sion of the board of special inquiry is arbitrary to

the point of unfairness.

CONCLUSIONS.

In view of all of the foregoing and of the record

evidence, it is respectfully moved that the decision

of the board of special inquiry be reversed and the

appeal from that decision SUSTAINED.
(Signed) ROGER O'DONNELL,

Attorney for the Appellant.

LOD-vr.

Atty.'s copy of testimony attached. [19]

EXHIBIT ''C."

WONG SOO, Son of Native, 29784/5-8 SS. ''Pres.

Grant," Nov. 12, 1930; 5011/408 Portland,

Oregon.

December 2, 1930.

SUMMARY.

(R. R. RATCLIFFE, Chairman:)

The applicant is applying for admission as a

blood son of Wong Wing, alias Wong Lai Sien

(Shin) who claims to be a native of the U. S. He



John D. Nagle. 25

claims to be 24 years old, Chinese reckoning, and

to have been born KS. 33-9-4 (Oct. 10, 1907). He

appears to be about that age. This applicant ap-

plied for admission to the U. S. in 1928, and was

excluded by a Board of Special Inquiry, July 9th

of that year. His appeal to the Bureau was dis-

missed Sept. 29, 1928, and he was deported Oct. 12,

1928.

The applicant's alleged father and his p. 1. al-

leged borther, WONG YIN, appeared for him in

the present case, their testimony being taken at

Portland, Oregon. Both of them had appeared for

him in the previous case in 1928.

In my opinion the applicant was excluded in 1928

for good and sufficient reason and the grounds on

which the B. S. I. based its decision at that time

are still existent and have not been modified. A
photograph. Exhibit D, and three Chinese letters,

Exhibits A, B and C, were submitted by the alleged

father in the present case. The photograph is ap-

parently the original or a copy of the one on the

alleged father's affidavit in the present file, and I

feel that no more importance can be attached to it

than to any photograph on any such affidavit.

With respect to the letters entered as Exhibits A,

B and C, the applicant in his testimony makes a

very unsatisfactory showing. He previously testi-

fied in 1928 that he was unable to write a Chinese

letter, and in the present case, stated that he dic-

tated to another person what he wished to write to

his father, which person wrote the letter and that

he (applicant) made a copy of the same, sending his
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own copy to Ms father in this [20] country. The

three exhibits presented in this case are the copies

which the applicant made in the manner described.

The applicant was requested to write an extract

from one of the exhibits and did so, the interpreter

stating (page 6) "without any difficulty." It would

therefore seem that the applicant, notwithstanding

his claims, has the ability to write such letters as

the three exhibits. His attention was called to his

apparent ability to write letters of this character

and he was asked why he maintained that Exhibits

A, B and C had been written by another person

and copied by him. He hesitated a long time and

then filed to make reply. The three letters in ques-

tion have been presented with envelopes, which

envelopes do not bear post-marks or other similar

indication showing as to when or where they were

written. Exhibit C, bears date of January 19,

1929; Exhibit B, date of September 19, 1929; Ex-

hibit A, April 16, 1930, each having been written

it is claimed since the return of the present appli-

cant to China during 1928. There has been no evi-

dence presented to confirm the claims of the appli-

cant or his alleged father either as to the conditions

under which the three mentioned letters (Exhibits

A, B & C) w^ere written or as to how they came

into the possession of the alleged father. In con-

sideration of all the circumstances attending the

same, I am of the opinion that this board should

not give to them the same evidential value as would

be accorded to letters written under other circum-

stances.
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It is noted that the applicant, his alleged father,

and his alleged borther when testifying in 1928 were

very uncertain regarding the time of the death of

the applicant's paternal grandparents, but that in

the present case all three of them are in absolute

agreement on that matter. The applicant was con-

fronted with that situation but could offer no ex-

l^lanation. [21]

It is also noted that that applicant has no knowl-

edge of the occupation followed at any time by either

of the other principals in the U. S.

In my opinion the claimed relationship has not

been reasonably established nor the burden of proof

as required by Sec. 23 of the Immigration Act of

1924, sustained. I therefore move that the appli-

cant be excluded and deported to the country

whence he came.

By Member SCULLY.—I second the motion.

By Member MARQUAEDT.—I concur.

[Endorsed]: Filed May 22, 1931, 11:09 A. M.

[22]

[Title of Court and Cause.]

ORDER TO SHOW CAUSE.

Good cause appearing therefor, and upon reading

the verified petition on file herein,

—

IT IS HEREBY ORDERED that John D.

Nagle, Commissioner of Immigration for the port

of San Francisco, appear before this court on Mon-

day, the 15th day of June, 1931, at the hour of 10
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o'clock A. M. of said day, to show cause, if any he

may have, why a writ of habeas corpus should not

be issued herein as prayed for, and that a copy of

this order be served upon the said Commissioner,

and a copy of the petition and said order be served

upon the United States Attorney for this District,

his representative herein; and

IT IS FURTHER ORDERED that the said

John D. Nagle, Commissioner of Immigration as

aforesaid, or whoever, acting under the orders of

said Commissioner, or the Secretary of Labor, shall

have the custody of said Wong Soo, or the master

of any steamer upon which he may have been

placed for deportation by said Commissioner, are

hereby directed and ordered to retain said Wong
Soo within the custody of the said Commissioner

of Immigration and Avithin jurisdiction of this

court, until its further order herein.

Dated: San Francisco, California, May 22d,

1931.

A. F. ST. SURE,
United States District Judge.

[Endorsed]: Filed May 22, 1931, 12:05 P. M.

[23]
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[Title of Court and Cause.]

APPEARANCE OF RESPONDENT AND NO-

TICE OF FILING EXCERPTS OF TES-

TIMONY FROM THE ORIGINAL IM-

MIGRATION RECORD.

To the Petitioner in the Above-entitled Matter,

and to Joseph P. Fallon, His Attorney

:

PLEASE TAKE NOTICE that the respondent

hereby appears in the above-entitled matter and

will, upon the hearing on the order to show cause,

rely upon certain excerpts of testimony from the

original immigration record additional to the por-

tions of such records which are set out in the peti-

tion for writ of habeas corpus, herein, a copy of such

additional excerpts being annexed hereto. Please

examine same prior to the hearing on the order

to show cause.

Dated: .

GEO. J. HATFIELD,
United States Attorney,

Attorney for Respondent. [24]

[Title of Court and Cause.]

RESPONDENT'S MEMORANDUM OF EX-

CERPTS OF TESTIMONY FROM THE
ORIGINAL IMMIGRATION RECORD.

The witnesses herein are

:

WONG SOO, the applicant, who claims to have

been born on October 10, 1907, and who previously
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applied for admission into the United States in

July, 1928, and was excluded and deported.

WONG YIN, alleged brother of the applicant,

born in San Francisco on February 15, 1875, and

was in China from 1879 to 1889, and from Decem-

ber, 1906, to December, 1907.

WONG YIM, alleged brother of the applicant,

born January 16, 1898, in China, came to the

United in January, 1910, and has been here since.

WONG HING WEE, alleged acquaintance of

the applicant, born in China on August 6, 1912,

first came to the United States in February, 1923,

and was back in China from August, 1924, to July,

1926, and from January, 1929, to May, 1930.

The applicant has been denied admission into

the United States on the gromid that it has not

been satisfactorily established that he is the son

of Wong Wing.

There is set forth below, from the original Immi-

gration record, some of the testimony. [25]

I.

WONG WING testified on May 22, 1928, in con-

nection with Wong Soo's previous attempt to enter

the United States, as follows:

"Q. Have you ever seen your youngest son,

Wong Soo?

A. He was born one month before I left

China on my last trip."

(Immig. Record #26767/7-7, p. 8.)

And on June 19, 1928, in the same connection, as

follows

:
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*'Q. How are you able to identify this photo-

graph as being one of your son Wong Soo,

when you have not seen him since he was one

month old?

A. He sent me this photograph and told

me it was of himself.

Q. Is this the only means of identification

you have of him? A. Yes."

(Id., p. 40.)

WONG YIN testified, at that time, as follows:

"Q. When did you first come to the United

States? A. 8T.1-11- (Jan. 1910).

Q. Have you returned to China any time

since that date? A. No."

(Id., p. 11.)

"Q. Have you ever seen Wong Soo?

A. Yes, he was about two years old when I

left China."

(Id., p. 11.)

"Q. How are you able to identify this photo-

graph as being that of Wong Soo, your alleged

brother, when you have not seen him since he

was about three years of age?

A. He sent some photographs to my father

some time ago and that is the way I identify

him. '

'

(Id., p. 43.)

WONG SOO testified at that time as follows:

''Q. When did you last see your father?

A. So far as I can remember I have never

seen my father."

(Id., p. 21.)



32 Wong Soo vs.

WONG SOO testified on December 1, 1930, in

connection with his present application, as follows:

"Q. Have you anything you wish to add to

the testimony you gave when you were an

applicant for admission in CR.17 (1928) ?

[26] A. I have nothing new."

(Immig. Record #55741/866, p. 19.)

II.

WONG SOO testified on June 11, 1928, in con-

nection with his previous application for admission,

as follows:

"Q. Are you married? A. Yes, once only.

Q. When and where were you married"?

A. CR. 15-10-16 (Nov. 20, 1926) in the

WONG SAR HONG VILLAGE, SND., China.

Q. Describe your wife.

A. YEE SHEE, age 19, natural feet, now

living in the WONG SAR HONG VILLAGE,
SND., China.

Q. Have you any children?

A. Yes, one son, no daughters.

Q. Describe your son.

A. WONG YOU, age 2, born CR. 16-9-10

(Oct. 5, 1927), born and now living in the

WONG SAR HONG VILLAGE, SND.,

China."

(Immig. Record 26767/7-7, p. 20).

WONG WING testified at that time as follows:

"Q. Has Wong Soo any children?

A. No."

(Id., p. 8.)



John D. Nagle. 33

WONG YIN testified at that time as follows

:

"Q. Is Wong Soo married or single?

A. Single."

(Id., p. 11.)

III.

WONG WING testified on September 29, 1920,

in connection with the application of another al-

leged son, Wong Leung, for a citizen's return cer-

tificate, as follows:

''Q. Where is your mother now?

A. In China.

Q. Where was she when you returned to the

U. SJ. A. Wong Sar Hong village, SND.

Q. Has she always lived in that village?

A. Yes.********
Q. Is your mother still living?

A. No, She died 3 or 4 years ago."

(Immig. Record #12017/13722, p. 24).

WONG SOO testified on Jime 11, 1928, in con-

nection with his previous application for admission,

as follows:

"Q. Where is your paternal grandfather?

A. He is dead.

Q. When and where did he die? [27]

A. I do not know when or where he died.

Q. Where is he buried?

A. BONG HILL, about one li north of my

home village.

Q. Where did your paternal grandfather

live before his death?

A. I do not know.
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Q. Did you ever see him?

A. Not to my knowledge.

Q. Did he ever live in your home or eat

with you in your home at any time since your

birth? A. I do not know.
* * * *

Q. Where is your paternal grandmother?

A. She is dead.

Q. When and where did she die?

A. I do not know when and where she died.

Q. Did you ever see her?

A. Not to my knowledge.

Q. Where is she buried?

A. In the same grave as my paternal grand-

father."

(Immig. Record #26767/7-7, p. 22.)

WONG WING testified on May 22, 1928, in con-

nection with Wong Soo's previous application for

admission, as follows:

"Q. State your father's name, and his pres-

ent whereabouts, if living?

A. Wong Lock; he died a long time ago, in

China.

Q. State your mother's name?

A. Jung Shee; died long time ago, in China.*******
Q. Where are your parents buried?

A. I do not know; no one ever told me."

(Id., p. 8.)

WONG WING testified on November 25, 1930,

in connection with the present apphcation, as fol-

lows:
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"Q. Describe your father.

A. Wong Lock ; marriage name Wong Ngook

Yick.

Q. Where is your father now?

A. He is dead; he died in Wong Shah Hon

Village in ST. 2.

Q. What month in ST. 2 ?

A. 6th month.

Q. In what house did he die?

A. My house.

Q. Describe your mother?

A. Jeng Shee. She is dead. Died S.T.S.

in the Wong Shah Hon Village, in the same

house.

Q. Do you remember testifying at Dunsmuir,

California, on September 29, 1920, before In-

spector C. H. Hannum?

A. Yes, I remember that I was examined

there in Dunsmuir. I think that was C.R. 9,

when my oldest boy, Wong Leong, went to

China. [28]

Q. You testified then that you mother died

in 1916 or 1917. Now you claim that she died

in 1911. What is the explanation?

A. I think I told the inspector at that time

that my mother died in S. T. 2 or 3.

Q. The record shows that you stated that

she had been dead then about three or four

years.

A. It was a mistake then. I am positively

sure that she died a year or so after my father

died."

(Immig. Record #55741/866, p. 9.)
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"Q. Where are your parents buried?

A. In the Pong Shan Burying Grounds.

Q. When did you learn that?

A. My wife wrote and told me.

Q. When? A. I don't remember when.

Q. Did you know that when you testified at

San Antonio two years ago? A. Yes.

Q. Why, then, did you testify at San Antonio

that you did not know where your parents

were buried?

A. I don't believe I said that; I knew that

my parents were buried in the Pong Shan

Burying Grounds then.

Q. Eegardless of what you believe, that is

what you said. You were asked, 'Where are

your parents buried?', and your answer was,

'I do not know; no one ever told me.'

A. I don't know why I said it. I can't

understand w^hy I made such a statement, be-

cause I knew that my father and mother were

buried in the Pong Shan Burying Grounds

more than ten years."

IV.

WONG HING WEE testified on April 14, 1931,

in connection with the present application for ad-

mission, as follows:

"Q. What are all of your names?

A. WONG HING WEE: WONG LAI BIN.*******
Q. What is your present occupation and ad-

dress ?
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A. Laundry worker, at 637 Clay St., San

Francisco.

Q. How long have you been continuously

employed in that work, at that place'?

A. Since my arrival from China last (May

28, 1930).

Q. Have you had any other occupation

since May 28, 1930? A. No.

Q. Have you resided continuously in San

Francisco since May 28, 1930? A. Yes.

Q. Have you been absent from San Fran-

cisco for even one day since that time?

A. No."

(Id., p. 65.) [29]

"Q. Have you ever been known as WONG
GIM or WONG KIM? A. No.*******

Q. Have you ever seen this applicant,

WONG SOO?
A. Yes, I saw him all the time I was last

in China, and he bought things from my store

in CHEW GING MARKET.
Q. Wlien and where did you first ever see

him?

A. At the HONG FAT CHUNG CO. at

CHEW GING MARKET, in C. R. 17 (1928)

when I returned to China on my last trip."

(Id., p. 66.)

"Q. When and how did you first learn who

WONG SCO'S father is?

A. When his father was working for us, he

told me that he had a son, WONG SOO.
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During my last trip in C. R. 17 (1928) I was

in my store and WONG SOO came in with bis

mother, and asked how his father, WONG
LAI SIN, was. That is how I knew he was

his son.*******
Q. When you last arrived in the U. S. a

steamer statement was taken from you, in

which you stated that you had not visited the

home of any resident of the U. S. during your

recent stay in China?

A. When I passed the bills around, I went

to many villages.

Q. You also stated that you had not been

introduced to the son daughter or wife of any

resident of this country. How do you account

for that ?

A. I w^as asked if I had seen any resident

of the U. S., and I had not.

Q. That question did not concern the son,

daughter or wife living in the U. S. It con-

cerned the son, daughter or wife of a resident

of the U. S.

A. I understood it was 'resident' of the IT. S.

so I said 'No.' "

(Id., p. 67.)

When returning from China on May 28, 1930,

WONG KING WEE testified as follows:

"Did you visit any resident of this country

who happened to be at his home during your

recent stay in China, or did you visit the home
of such resident? No.
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"Were you introduced to the son, daughter,

or wife of any resident of this country 1 No.

(NOTE.—Witness should be advised that

his statements in reply to these questions will

be used should he testify at any future time

as to the relationship claimed to exist between

an applicant for admission and a Chinese resi-

dent of the United States. Indicate compli-

ance wdth above instructions by notation 'Wit-

ness so advised.')

Advised. '

'

(Immig. Record #29202/7-29, p. 40.) [30]

WING SOO testified in connection with the

present application on December 1, 1930, as follows

:

"Q. Aside from your alleged father and

your alleged brother, WONG YIN, are there

any persons now living in U. S. who know you

to be the lyoyia -fide natural son of the person

who claims to be your father?

A. Yes, a friend by the name of JEW
SOON, that's all.

Q. Do you wish JEW SOON to appear as

your witness at any stage of this hearing?

A. No.

Q. Do you waive the right to have him tes-

tify? A. Yes."

(Immig. Record 55741/866, p. 18.)

On February 26, 1931, the applicant, through his

Washington counsel, filed a petition for rehearing,

reading in part, as follows:
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''The proposed additional witness is one

Wong Kim who, my correspondent advises

me, was in China when Wong Soo was pre-

viously an applicant for admission, and was

absent from San Francisco when the hearing

incident to his present application was con-

ducted. As it is represented that Wong Kim
is in a position to offer material evidence, I

have respectfully to request that the case be

reopened for the purpose stated."

(Id, p. 41.)

WONG SOO testified on April 14, 1931, in connec-

tion with the rehearing, as follows:

"Q. Name all of the persons now living in

the U. S. who are qualified to give any informa-

tion whatever concerning the status and re-

lationship you claim as a basis for your appli-

cation for admission.

A. My father, WONG WING, my brother

WONG YIN, WON HING WEE; that is aU.

Q. At the time of your examination during

the early stages of this hearing you named

another person whom you claimed had knowl-

edge of the relationship involved. Do you

remember that?

A. I cannot remember the fourth person I

named.

Q. You did not name any fourth person.

You named your alleged father, your alleged

brother WONG YIN and one other person.

What other person did you name at that time?

A. JEW SOON.
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Q. Why didn't you mention WONG HIN
WEE at that time, and in that connection?

A. I was unable to think of WONG HING
WEE at that time.

Q. At that time you were asked if there

were any persons in the U. S. aside from your

alleged [31] father and your alleged brother

WONG YIN who knew you to be the ho7ia fide

natural son of your alleged father, and the

record shows that you replied, 'Yes, a friend

by the name of JEW SOON. That is all.'

Do you remember giving that answer at that

time? A. I cannot remember.

Q. The record shows that on C. R. 19-10-12

(Dec. 1, 1930) a man by the name of JEW
SOON was, according to your knowledge at

that time, the only person living in the U. S.

then besides your alleged blood relatives, who

had any knowledge of the relationship claimed.

Have you ever seen WONG HING WEE?
A. Yes.

Q. Have you ever seen JEW SOON?
A. Yes.

Q. Which of the two did you see last?

A. WONG HING WEE.
Q. With which of the two are you better

acquainted? A. WONG HING WEE.

Q. Then how can you account for your

failure at the commencement of your hearing

to name WONG HING WEE as a person

who had knowledge of the claimed relation-

ship?
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A. Because I was able to think of JEW
SOON then because he and I came on the

same steamer on my first trip in C. R. 17

(1928).

Q. Do you expect WONG KING WEE to

appear as your witness? A. Yes."

(Id., pp. 63 and 64.)

Q. When and where did you first see WONG
HING WEE?

A. C. R. 17-12-24 (Feb. 3, 1929) at the

CHEW GING MARKET, at the QUONG
FAT TEUNG CO.

Q. Had you ever met him anywhere previous

to that time? A. No.

Q. Had you ever heard of him previous to

that time ? A. No.

Q. Under what circumstances did you meet

him on the occasion you have described?

A. I just noticed that this man was a foreign

country returned China, and I went up and

spoke to him.*******
Q. At the time you first met WONG HING

WEE what was the substance of your conver-

sation with him?

A. I told this man my father was WONG
WING, and asked him if my father had given

him any money to deliver to us, and I also

asked him if my father was well in the U. S.

He said that my father had not given him any

money to deliver to us, but said that my father

was well in the U. S.
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Q. How did you know that at that time he

was [32] acquainted with your father?

A. I really do not know whether he is ac-

quainted with my father or not."

(Id., p. 68.)

V.

WONG WING testified on January 20, 1910, in

connection with the application of WONG YIN
for admission, as follows:

"Q, Are you married?

A. Yes, once, KS. 20-2-27, in China, in th^

house where my parents are now living. My
wife Ong Shee, 34, bd. ft., is living at home

in China in my new house, the 9th house on

the 4th row, from the west.*******
Q. How large is your village?

A. 50 houses; 8 rows; 10 houses in my row.

Q. Who lives in the 10th house?

A. Wong Yin Him, with his nat ft wife;

one girl, about 3 yrs old."

(Immig. Record 10381/108-A, p. 7.)

WONG LEUNG, another alleged son of WONG
WING, testified at that time, as follows:

"Q. How many houses in your row?

A. 10.

Q. Who lives in the 10th house in your row?

A. Wong Yin Hin and his nat-ft wife and

one girl 3 yrs. old."

(Id., p. 8.)
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WONG YIN testified at that time, as follows:

"Q. How large is your village?

A. 50 houses; 8 rows; my house being in the

4th row, 9th house from the west. There are

10 houses in our row.

Q. Who lives in the 10th house in your row?

A. Wong Yin Him, with his nat-ft wife, and

a daughter Wong Wooey Lin, 3 yrs. old."

(Id., p. 5.)

WONG WING testified on May 22, 1928, in con-

nection with WONG SOO'S previous application

for admission, as follows

:

"Q. Are you able to give a complete descrip-

tion of the Wong Sai Hong Village?

A. It has been so long since I was there;

there were seven rows of houses; each row

has a different number of houses. In the row

that I lived in, which is the Fifth row from the

west, there were nine houses."

(Immig. Record #26767/7-7, p. 8.) [33]

''Q. Who lived in the 9th house fifth row?

A. That is my house."

(Id., p. 9.)

And on June 19, 1928, in the same connection, as

follows

:

"Q. Where is your house located in your

home village?

A. Fifth row, 9th house coming from the

west or the left.

Q. How many houses in the 5th row from the

west?
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A. When I left China there were just nine

houses but I have heard that my son Wong

Leung built a house back of mine."

(Id, p. 39.)

WONG YIN testified at that time as follows:

"Q. Where is your house located in your

home village?

A. If I count the schoolhouse as being one

row, it is in the 6th row, but if I count the

rows where the dwellings commence, my house

is in the 5th row, 9th house.

Q. How many houses are in this row in

which your house is located?

A. Ten houses in that row.

Q. Who lives in this tenth house?

A. It belonged to my brother Wong Leung.

His family live there.

Q. In your statement before me on the 22nd

of May, here in this office, you stated there

were only nine houses in the 5th row, and now

you state there are ten. How do you account

for this discrepancy?

A. When I left home there were nine houses

in that row but when my brother Wong Leung

went back to China he built his house, the 10th

house. '

'

(Id., p. 42.)

WONG SOO testified at that time, as follows:

*'Q. Where is your house located in your

native village?

A. It is the 9th house third row from the tail

or east.
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Q. How many houses are there in your row?

A. 10.

Q. Have there ever been more than 10 houses

on your row? A. No."

(Id., p. 23.)

United States Attorney,

Attorney for Respondent.

[Endorsed] : Filed Jun. 22, 1931. [34]

District Court of the United States, Northern Dis-

trict of California, Southern Division.

At a stated term of the Southern Division of the

United States District Court for the Northern

District of California, held at the courtroom

thereof, in the City and County of San Fran-

cisco, on Monday, the 22d day of June, in the

year of our Lord one thousand nine hundred

and thirty-one. Present : The Honorable A. F.

ST. SURE, District Judge.

No. 20,624-S.

In the Matter of WONG SOO, on Habeas Corpus.

MINUTES OF COURT—JUNE 22, 1931—OR-
DER SUBMITTING MATTER, ETC.

The application for writ of habeas corpus (by

order to show cause) came on to be heard. J. P.

Fallon, Esq., appearing for applicant and A. E.

Bagshaw, Asst. U. S. Atty., appearing for re-

spondent. Mr. Bagshaw introduced and filed the
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Record of the Bureau of Immigration. After hear-

ing the attorneys, IT IS ORDERED that said ap-

plication be submitted upon the filing of briefs in

10 and 5 days. [35]

District Court of the United States, Northern Dis-

trict of California, Southern Division.

At a stated term of the Southern Division of the

United States District Court for the Northern

District of California, held at the courtroom

thereof, in the City and County of San Fran-

cisco, on Tuesday, the 14th day of July, in the

year of our Lord one thousand nine hundred

and thirty-one. Present : The Honorable HAR-
OLD LOUDERBACK, Judge.

No. 20,624-S.

In the Matter of WONG SOO, on Habeas Corpus.

MINUTES OF COURT—JULY 14, 1931—OR-
DER SETTING ASIDE SUBMISSION OF
MATTER, ETC.

IT IS ORDERED that the order of July 10, 1931,

submitting said matter be and the same is hereby

set aside and the matter reset on Judge Norcross'

calendar for July 20, 1931. [36]
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District Court of the United States, Northern Dis-

trict of California, Southern Division.

At a stated term of the Southern Division of the

United States District Court for the Northern

District of California, held at the courtroom

thereof, in the City and County of San Fran-

cisco, on Monday, the 27th day of July, in the

year of our Lord one thousand nine hun-

dred and thirty-one. Present: The Honorable

FRANK H. NOECROSS, District Judge for

the District of Nevada, assigned to hold and

holding this court.

No. 20,624-S.

In the Matter of WONG SOO, on Habeas Corpus.

MINUTES OF COURT—JULY 27, 1931—OR-

DER DENYING APPLICATION FOR
WRIT OF HABEAS CORPUS.

The application for writ of habeas corpus (by

order to show cause) heretofore submitted, being

fully considered, IT IS ORDERED that the ap-

plication for a writ of habeas corpus be and the

same is hereby denied ; that the petition for writ of

habeas corpus be and the same is hereby dismissed;

that the order to show cause be and the same is

hereby discharged and that the applicant be de-

ported by the Immigration Authorities at San

Francisco, California. [37]
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[Title of Court and Cause.]

NOTICE OF APPEAL.

To the Clerk of the Above-entitled Court and to

the United States Attorney, San Francisco,

CaHl:

You, and each of you, will please take notice that

Wong Soo, the detained above named, does hereby

appeal to the Circuit Court of Appeals for the Ninth

Circuit from the order and judgment made and

entered herein on July 27, 1931, denying the peti-

tion for a writ of habeas corpus filed herein.

Dated: San Francisco, Calif., August 19, 1931.

MARSHALL B. WOODWORTH,
Attorney for Detained and Appellant.

[Endorsed] : Service admitted by copy this 19th

day of Aug., 1931.

GEO. J. HATFIELD,
U. S. Atty.

Filed Aug. 19, 1931, 1:40 [38]

[Title of Court and Cause. ]

PETITION FOR APPEAL.

Now comes Wong Soo, the detained and appel-

lant herein, through his attorney, and respresents:

That on July 27, 1931, the above-entitled court

made and entered its order denying the petition for

a writ of habeas corpus as prayed for, on file herein,
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in which said order certain errors were made to the

prejudice of the appellant herein, all of which will

more folly apx>eaJ from the assignments of error

filed herewith-

WHEREFORE, this appellant prays that an ap-

peal may be granted in his behalf to the Circuit

Court of Appeals for the Xinth Circuit, and that a

transcript of the record and proceedings in the

aboTe-entitled cause, duly authenticated, may be

transmitted to the said Circuit Court of Appeals

with the original exhibwts: and, further, that the

said detained and appellant be held within the

jurisdiction of this court during the pendency of

the appeal herein so that he may be produced in

execution of whatever judgment may be final/ en-

tered herein-

Dated, San Francisco, Calif.. August 19. 1931.

MARSHALL B. WOODWORTH,
Attorney for Appellant.

[Endorsed]: Service admitted by copy this 19th

day of Aug., 193L

GEO. J. HATFIELD,
U. S. Atty.

Ffled Aug. 19, 1931, 1 :40 P. M. [39]

[Title of Court and Cause.]

ASSIGNMENT OF ERRORS.

Now eomes Wong Soo, the appellant, thorugh his

attorney and assigns the following errors upon
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which he will rely on his appeal to the Circuit

Court of Appeals for the Ninth Circuit, to wit

:

First: The court erred in denying the petition

for the writ of habeas corpus

;

Second: The court erred in holding that it had

no jurisdiction to issue the writ of habeas corpus,

as prayed for in the petition;

Third: The court erred in holding that the alle-

gations in the petition for the writ and the facts

presented upon the issues made and joined therein

were insufficient in law to justify the issuance of

the writ of habeas corpus and a hearing thereon

;

Fourth: The court erred in holding that there

were serious discrepancies justifying a denial of the

petition for the writ of habeas corpus.

WHEREFORE, the appellant prays that the

judgment and order of the above-entitled court

made and entered on July 27, 1931, discharging the

order to show cause and denying the petition for

the writ of habeas corpus be reversed.

San Francisco, Calif., August 19, 1931.

MARSHALL B. WOODWORTH,
Attorney for Appellant.

[Endorsed] : Service admitted by copy this 19th

day of Aug., 1931.

GEO. J. HATFIELD,
U. S. Atty.

Filed Aug. 19, 1931, 1 :40 P. M. r401
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[Title of Court and Cause.]

ORDER ALLOWING APPEAL.

On this 19th day of August, 1931, comes Wong-

Soo, the detained, by his attorney, and having pre-

viously given notice of appeal and the same having

been filed and also his petition praying for the al-

lowance of an appeal to the Circuit Court of Ap-

peals for the Ninth Circuit, and the assignments

of error being filed herewith:

On consideration whereof, the court hereby

a?ows the appeal prayed for and orders execution

and remand stayed pending the hearing of said case

in the said Circuit Court of Appeals for the Ninth

Circuit; and it is further ordered that the respond-

ent and appellee herein retain the said detained

within the jurisdiction of this court and that he be

not deported, or removed, from the jurisdiction of

this court, but remain and abide by whatever judg-

ment may be finally entered herein, and that the

Clerk of this court, forthwith prepare and trans-

mit to the said Circuit Court of Appeals a duly

authenticated transcript of the record and pro-

ceedings in the above-entitled matter with the

original exhibits and that a cost bond in the sum of

$250 be filed on this appeal.

San Francisco, Calif., August 19, 1931.

A. F. ST. SURE,
U. S. District Judge.
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[Endorsed] : Service admitted by copy this 19th

day of Aug., 1931.

GEO. J. HATFIELD,
U. S. Atty.

Filed Aug. 19, 1931, 1 :40 P. M. [41]

[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT OF RECORD.

To the Clerk of Said Court:

Sir: Please make certified copy of record on ap-

peal as follows:

(1) Petition for writ.

(2) Order to show cause.

(3) Appearance of resp. & memo, excerpts, etc.

(4) Minute orders hearings and denying petition.

(5) Notice of appeal.

(6) Petition for appeal.

(7) Assignments of error.

(8) Cost bond.

(9) Order allowing appeal, etc.

(10) Citation.

(11) Copy of this praecipe.

M. B. WOODWORTH,
Attorney for Appellant.

[Endorsed]: Filed Aug. 20, 1931, 1:18 P. M.
[42]
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District Court of the United States, Northern Dis-

trict of California.

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD.

I, Walter B. Maling, Clerk of the United States

District Court, for the Northern District of Cali-

fornia, do hereby certify that the foregoing 42 pages,

numbered from 1 to 42, inclusiA^e, contain a full,

true, and correct transcript of the records and pro-

ceedings in the Matter of Wong Soo, on Habeas Cor-

pus, No. 20,624—S. as the same now remain on file

and of record in my office.

I further certify that the cost of preparing and

certifying the foregoing transcript of record on ap-

peal is the sum of Eighteen Dollars and Fifty-five

Cents ($18.55) and that the said amount has been

paid to me by the attorney for the appellant herein.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed the seal of said District Court,

this day of August, A. D. 1931.

[Seal] WALTER B. MALING,
Clerk.

By C. W. Calbreath,

Deputy Clerk. [43]
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CITATION ON APPEAL.

United States of America,—ss.

The President of the United States of America to

JOHN D. NAGLE, Commissioner of Immigra-

tion, GREETING:
YOU ARE HEREBY CITED AND AD-

MONISHED to be and appear at a United States

Circuit Court of Appeals for the Ninth Circuit, to

be holden at the city of San Francisco, in the State

of California, within thirty days from the date

hereof, pursuant to an order allowing an appeal, of

record in the Clerk 's office of the United States Dis-

trict Court for the Northern District of California,

iSouthern Division, wherein Wong Soo is appellant

and you are appellee, to show cause, if any there be,

why the decree or judgment rendered against the

said appellant, as in the said order allowing appeal

mentioned, should not be corrected, and why speedy

justice should not be done to the parties in that

behalf.

WITNESS, the Honorable A. F. ST. SURE,
United States District Judge for the Northern Dist.

of Calif., So. Dist., this 19th day of Aug-ust, A. D.

1931.

A. F. ST. SURE,
United States District Judge.

Service of the within Notice of Appeal by copy

admitted this 19 day of Aug., 1931.

GEO. J. HATFIELD,
Attorney for — ,

[Endorsed: Filed Aug. 19, 1931, 3:23 P. M. [44]
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[Endorsed]: No. 6715. United States Circuit

Court of Appeals for the Ninth Circuit. Wong Soo,

Appellant, vs. John D. Nagle, Commissioner of

Immigration, Port of San Francisco, Appellee.

Transcript of Record. Upon Appeal from the

United States District Court for the Northern Dis-

trict of California, Southern Division.

Filed January 4, 1932.

PAUL P. O'BRIEN,

Clerk of the United States Circuit Court of Appeals

for the Nuith Circuit.



No, 6715

3)ntl)E

Winitth States

Circuit Court of Appeals

Jfor tl)E Mintf) Circuit*

WONG SOO,

Appellant,

vs.

JOHN D. NAGLE, Commissioner of Innnigration,

Appellee.

^vitt for appellant

Marshall B. Woodworth,

Attorney for Ajii^^lLanU. -^

:
JUL 2 1932

PAUL P. O'BRIEN,
Sanders Printing Co., 942 Market Street, San Francisco, Cal. CCERK





SUBJECT INDEX

Page

Preliminary Statement 1

Assignments of Error 1

Facts of the Case 2-3

Argument 3-18

Trivial Discrepancies 3-18

Authorities _ 15-18



TABLE OF AUTHORITIES CITED

Page

B

Brydges v. King, 1 Hag. Ecc, 256, 292 17

E

Ex parte Chung Thet Poy, 16 F. (2d) 262 18

F

Fatjo V. Seidel, 109 La. 699, 33 So. Rep. 773 17

G

Go Lun V. Nagle, 22 F. (2d) 246 15, 17

J

Johnson v. Chung Thet Poy, 16 F. (2d) 1018 18

Johnson v. Leung Fook Yung, 16 F. (2d) 65 18

Johnson v. Ng Wah Sun, 17 F. (2d) 11 18

L

Lew Sun Soon v. Tillinghest, 27 F. (2d) 1775 18

Lyddy, in re, 5 N. Y. Sup. Ct. 636, 638 17

N

Nagle V. Wong Ngook Hong, 27 F. (2d) 650, 651 17



No. 6715

3fn tfje

^niteb States!

Circuit Court of Appeals!

Jfor tfje iOtintf) Circuit.

WONG soo,

Appellant,

vs.

JOHN D. NAGLE, Commissioner of Immigration,

Appellee.

^rief for appellant
This is an appeal from the decision and order of

the lower Court denying the petition for a writ of

habeas corpus and in effect remanding the appellant

to the country from whence he came.

The appellant based his claim for admission into

the United States on the fact that he was the blood

son of Wong Wing, a native-born citizen of the

United States. (Tr., 3. )

The assignments of error raise the point that the

discrepancies upon which the Immigration Officials

base their refusal to admit the appellant into the

United States are too slight and fanciful and in-
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consequential to justify such refusal and that the

appellant was denied a full and fair hearing of his

right to enter the United States in that respect.

(Tr., 50-51.)

FACTS OF THE CASE.

Wong Soo, a young man of the Chinese race, born

in China and now twenty years of age, applied for

admission at the port of San Francisco as a citizen

by reason of the citizenshij) of his father, Wong
Wing. He is one of three children, his two elder

brothers having been admitted to this country in

the past, one of them, Wong Leung, having died

while visiting China several years ago.

Wong Wing, the father, was born in San Fran-

cisco in 1875 and, after having made a trip to China,

was admitted upon his return in 1899 as a native

born citizen. He has made only one other visit to

China, date of departure being December 21, 1906,

and return December 16, 1907. With the exception

of these visits to China he has lived continuously

in the United States. He and his second son, Wong
Yin, are residents of San Antonio, Texas, where

they are both engaged as active partners of the

Wing Shing Company of that city; and they ap-

peared at the San Antonio immigration office and

testified for the applicant. One additional witness,

Jue Soon, a citizen of the United States, appeared

at San Francisco and testified for the applicant,

his knowledge of the applicant's family history be-

ing the result of several visits to the family home
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in China, and of the fact that he and the applicant

made the journey from China to this country to-

gether.

Wong Wing's status as a native born citizen is

conceded ; but the Board of Special Inquiry appears

not to be satisfied that the applicant had established

his relationship to Wong Wing, and it accordingly

ordered his exclusion.

ARGUMENT.

At the outset, and before taking up the stated

reasons for the adverse decision, it is noted that,

while the Board of Special Inquiry concedes Wong
Wing's citizenship, it makes this phase of the case

the subject of some prejudicial comment, this be-

cause at one time in the past ten years or so there

was some suspicion that Wong Wing was a fraud.

However, reference to the record of Wong Leung,

oldest brother of the applicant, shows that this sub-

ject was thoroughly threshed out by the officials of

the San Francisco office when Wong Leung applied

for a return certificate in 1920. That record shows

very clearly that the reason for the suspicion at-

taching to Wong Wing was that the Densmore in-

vestigation in 1917 disclosed that certain employees

of the San Francisco office had assisted certain Chi-

nese to fraudulently claim the benefits of the 1899

landing record of Wong Wing ; and it was definitely

conceded in 1920, after a thorough and painstaking-

investigation of the whole situation, that Wong
Wing was entirely blameless, that he had nothing
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whatever to do with the fraud, and that his status

was unchanged because of the dishonesty and irreg-

ularity of the conduct of those involved in the

fraud. Why the board chairman refused to allow

this dead issue to remain in its defunct state is not

clear; and the only apparent reason for its citation

is the possible belief of the chairman that the cita-

tion and discussion of the matter might, by lending

to the case a slight flavor of suspicion, serve some

basis for the rejection of the applicant. But it is

submitted that such prejudicial comment was en-

tirely unjustified and constituted an unfair hearing.

The ground upon which the adverse action of

the board rests is the existence of several alleged

"serious discrepancies" between the testimony of

the applicant, his brother, and witness, Jue Soon.

These matters are contained in two summaries of

the case composed by the chairman, which should

be consolidated because both refer to practically

identical matters deemed by the chairman to mili-

tate against the applicant. A reading of the sum-

maries and of the testimony in that connection

demonstrates the total inadequacy of these matters

as the basis for the excluding motion; and it is be-

lieved that the utter triviality of the stated reasons

for the exclusion of the applicant will be apparent

also from a reading of the following brief comment

:

What may be aptly described as "much ado about

nothing" is the chairman's extended discussion of

the picayune variations between the testimony of

the applicant and witness Jue Soon with regard to
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their meetings in China. The only real difference

is the fact that Jue Soon testifies that he visited the

applicant's home on three occasions, whereas the

applicant states that Jue Soon visited his home on

only two occasions. Note, however, that the state-

ments of the two with respect to two of the meetings

is in very good agreement, and the fact that there

is some slight disagreement only tends to indicate

that the lengthy passage from China to this country

was not used by the applicant and Jue Soon in a

study and preparation of the testimony to be given

by them upon arrival, and that both of them are

relating actual facts to the best of their recollection.

There is complete agreement concerning their ar-

rangements to come to this country together, and

the cited difference in their testimony as to whether

or not they met (enroute to the United States) at the

boat landing at the Sung Chung City, or on the boat

itself (which was waiting to depart), is trifling and

so small a detail as to be of honest failure of recol-

lection. Incidentally, the statement that the appli-

cant "guessed" at certain matters, rather than

giving his recollection of facts within his own

knowledge, merely relates to the supposition of the

applicant that his mother must have sent for him

at the time of Jue Soon's first arrival at his home.

Can any real suspicion attach to this circumstance?

Discussing here the question of where Jue Soon

received from Wong Wing the money which he

delivered to the family in China, the re-examination

of Wong Wing disclosed that the first record testi-
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mony on this subject was in error; and, as the rec-

ord stands, they agree very well as to the details

of the transaction. Jue Soon and Wong Wing were

business partners before the departure of the former

for China; and there is nothing extraordinary in

the fact that Jue Soon should have agreed to visit

the family while he was in China and superintended

the applicant's journey to this country. Note, that

upon arrival he stated (for purposes of the "form"

report) that he had visited the applicant in his

home. Jue Soon's testimony appears to be entirely

honest, and by the chairman's failure to make any

comment as to the demeanor of the witness while

testifying, it can safely be assumed that his manner

was entirely satisfactory, just as the record itself

indicates. The stated belief of the chairman that

the picayune differences in testimony discussed by

him "cast considerable doubt" on the credibility of

the witness simjoly shows his willingness to accept

"discrepancies," so small as to be nearly invisible,

as of more importance than a wealth of harmonious

and corroborative testimony referring to every de-

tail which the ingenuity of the examining officer

could suggest.

The applicant has no recollection of ever having

seen his paternal grandparents who, it appears, were

living in the village at the time of their deaths.

Much importance is assigned to this lack of recol-

lection because Wong Wing is reported to have sarid

in 1920 that his mother "died three or four years

ago," no mention whatever having been made as to
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the time of his father's death. It is apparent from

the quoted testimony that this statement as to the

time of his mother's death was indefinite and ap-

proximate only. And when examined on June 19,

1930, and asked to give the years in which his par-

ents died, he stated specifically that his father died

in the home village in 1910 and 1911, and that his

mother died "not long after" the death of his

father. Since the applicant was only a baby at that

time there is nothing remarkable in the fact that

he cannot remember ever having seen his grand-

parents.

While Wong Wing was fully acquainted with the

fact of the applicant's marriage (he having met

the expenses connected with it), he appears not to

know that the applicant has a child, shown by the

record to have been but five months of age at the

time the applicant departed for this country. The

applicant admits that he is unable to write a letter

and did not personally notify his father of the birth

of his child, but believes that his mother wrote

Wong Wing in that connection—although, of course,

he has no actual knowledge on that score. Since the

applicant and his mother knew some months ago

that he was coming to this country, it is probable

that little importance was attached to immediately

notifying Wong Wing of the birth of the child for

the reason that the applicant knew he would be able

to tell him personally in a few months.

Considering the fact that the father has not been

in China for more than twenty years, and that the
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brother has not been there since 1910, the testimony

concerning the home, and the village, in China is

in excellent agreement. And the record shows that

a certain difference in the numbering of the rows

is due entirely to the fact that one witness has, and

the other has not, counted the village school as a

separate row, which is clearly indicated by their

testimony. Now, as to the house back of the aj^pli-

cant's home, it appears to have been testified, when

Wong Yin was an applicant in 1910, that there was

a house on the lot immediately to the rear of the

applicant's house, the family occupying it having

been described. The applicant says that this brother

Wong Leung built this house when he returned to

China in 1914, and that his family lived there. Since

the applicant was only three years old in 1910, he

surely would not remember the building of the

house, and, having been only seven years old in 1914,

he might readily have forgotten the true state of

facts at that time. The possibility might be sug-

gested of the brother, Wong Leung, having re-

modeled or reconstructed this house, leading the

applicant to believe that it was actually built at that

time. Simply because this applicant is a Chinese

boy, one cannot ascribe to him powers of recollec-

tion which might do credit to an adult; nor can he

be expected to remember exactly things which oc-

curred from fourteen to eighteen years ago, when

he was but a child of from three to seven years.

The applicant's father has been receiving letters

with the applicant's name signed to them; but this
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does not import that the applicant actually wrote

them, for all of us who are experienced in these

cases are familiar with the custom of Chinese fam-

ilies in China, in writing to the head of the family

in this country, of affixing to the letter the name of

the eldest living male child in the family at home.

That the applicant's mother had letters written

for her with the applicant's name affixed to them

is quite in accord with this custom.

While Wong Wing is purported to have said that

he did not know where the applicant would go if

and when admitted, there is on record a letter from

him addressed to the Commissioner at San Fran-

cisco asking for expedition of the case and indi-

cating that he will provide for the applicant and

arrange for his transportation to San Antonio.

Wong Wing undoubtedly meant by his statement

that no plans had been made as to what the appli-

cant was to do; but since Wong Wing and Wong
Yin are both partners in a sizeable mercantile estab-

lishment in San Antonio, one may be sure that the

applicant will be taken care of. After all, the ap-

plicant is no mere child, and his future occupation

is a matter largely for his own decision.

Comparison of the photographs of the applicant

with those of his father shows that they bear a good

family resemblance to one another. Photographic

comparison also shows that applicant strongly re-

sembles his brother Wong Yin, who also looks very

much like his father (see statement of examining

inspector when Wong Yin was an applicant for ad-



10 Wong Soo vs.

mission). This evidence tends to establish that all

three are closely related.

Although Wong Wing was not examined upon

his return from China in 1907, he and his eldest son,

Wong Leung, testified in April, 1908, when the lat-

ter applied for admission; and both of them men-

tioned and described a boy of the name and age of

the applicant, the birthdate given then being the

same as that given now. Note also that the witness

who appeared at that time, Wong Quong, also stated

that Wong Wing's youngest child was "Wong Sue,"

then two years old. The applicant has been con-

sistently mentioned since then by all of the family,

notably in 1910, when Wong Yin applied for admis-

sion. This evidence, given more than twenty years

ago, is sufficiently strong and convincing to establish

that Wong Wing has such a son. The San Francisco

authorities concede that the applicant's appearance

coincides with his claimed age, but no good or suf-

ficient reason is given by the board for entirely dis-

regarding, and even failing to make mention of, this

strong and highly material evidence.

The alleged grounds given for the exclusion of

the applicant are obviously inadequate as a basis

for the denial of the "vital human rights" of this

applicant and his father. The flimsy structure upon

which the board chairman attempts to place the

exclusion order is, at best, only a very ]30or excuse

for failing to admit the applicant outright. Com-

parison of all of the testimony, past and present,

establishes that the applicant comes from the same
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home in the same village as his brothers Wong Yin

and AVong Leung, both of whom were conceded to

be Wong Wing's sons. He is thoroughly identified

as the son of Wong Wing who was mentioned and

described over two decades ago as the youngest child

in the family. The existence of a family resemblance

between the applicant, his brother and his father

persuasively indicates the genuineness of the case

and the good faith of all concerned. No fair re-

viewer of the whole record can seriously dispute

that the issues raised by the application have been

fairly and honestly settled in the ai3plicant's favor

by a reasonable and satisfactory preponderance of

the record evidence; and the decision of the board

of special inquiry is arbitrary to the point of un-

fairness.

FolloTvdng the dismissal of the appeal by the Im-

migration Officials, the case was reopened by the

Department for the taking of the testimony of an

additional witness, Wong Hing Wee, as to his ac-

quaintanceship with the appellant. However, the

previous excluding decision was reaffirmed.

The testimony of this last witness should have

been conclusive as to his identification of the ap-

pellant, who saw him in China in late 5^ears and

who was thus in a position positively to identify the

appellant, in person, as the boy of his name and

age whom Wong Wing first mentioned as his child

twenty-three years ago. This witness was born in

the Bok Shek Village, Sun Wing District, China,

which place is but one-third of a mile (or one
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Chinese li) removed from the applicant's native

village, Wong Sar Hong. He was admitted to this

country in 1923, at the age of nine years, and tes-

tifies that at that time Wong Wing, the applicant's

father, was working for his (witness's) brother at

2924 Sacramento Street, San Francisco, and that

he (witness) had known Wong Wing well since

that time. The witness last departed for China in

1929; and the record shows that he worked in a

store operated by his brother in the Chew Ging

Market, which is but a short distance both from the

witness's home village and that of the applicant as

well (by reference to the 1923 record relating to

Wong Hing Wee it will be found that he then stated

that one of his brothers had a place of business in

that market). It is shown that this store was visited

regularly by the applicant for the purpose of pur-

chasing the family food supply; and the testimony

of the witness shows that he and the applicant

became more or less intimate during the period of

time in question. His statement shows that Wong
Wing had told him, in this country, that he had a

son in China (it must be remembered that the

homes of the families were a very short distance

apart) ; that this formed the basis for his acquaint-

ance with the applicant when the latter and his

mother came into the store; that he took bills for

foodstuffs to the applicant's home (every five days)

;

and that, while he had seen the applicant when they

were both small boys, he did not know of the rela-

tionship until the events above mentioned took jDlace.
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The principal objection which the board seems to

have to the testimony of this witness is the fact

that, returning from China in May, 1930, he is

alleged to have answered in the negative the usual

questions on the customary "form" report. The

witness states positively that he was then asked if

he had visited any "resident" of the Tinted States,

that he had not, and that he therefore answered

such question in the negative. It is known that, very

frequently, Chinese returning to this country, who

are required to execute such a form, are not giv^en

full and ample opportunity to state the facts indi-

cated by the printed questions—most frequently

because this statement is a pro forma one which is

taken amidst the confusion reigning on board the

vessel which has just arrived, in consequence of

which it happens that either all of the questions are

not actually asked, or the person subjected to this

hasty examination does not understand them.

As to the availability of the witness to testify in

the former proceeding, attention is directed to the

statement of the v^itness himself. Wong Wing,

father of the applicant, has resided in Portland,

Oregon, since Wong Hing Wee came back from

China and doubtless did not know where the latter

could be located. Wong Hing Wee states that Jew

Soon (who testified as a witness for the applicant

in 1928) told him (Wong Hing Wee) that the ap-

plicant had been denied admission and that, upon

hearing that "bad news" he had gone to the then

attorney of record at San Francisco and had volun-
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teered to appear in the applicant's behalf. The

board chairman apparently tried to confuse the wit-

ness by telling him (even after Wong Hing Wee
had said that "Jew Soon was a former witness")

that Jew Soon had not appeared as a witness "at

any stage of the present hearing," and attempted

to get Wong Hing Wee to "explain" why Jew Soon

was interested in the case. Just what the chairman

was attemj^ting to accomplish by such an examina-

tion is a mystery.

Much is made by the board of the fact that the

then attorney of record at the port mistook the name

of the father of AVong Hing Wee for the name

of the witness himself. This attempt to inject sus-

picion into the record is on a par with such a ques-

tion as this, asked of the witness at the hearing:

"Who induced you to sign that affidavit?" It is

noted that the witness stated his father was known

as Wong Kim (Gim) prior to the time any questions

were asked him concerning the inadvertent eiTor

of the then attorney of record at San Francisco;

and the witness has thoroughlj^ explained the whole

matter by this succinct statement: "He asked me
what my father's name was, and I think he made

a mistake, and said my father's name was mine."

Considering all of the facts of record, it must be

clear that the applicant has thoroughly identified

himself, and that he has in turn been thoroughly

identified. The applicant's father, in particular, has

been in constant touch with his home, and is in a

position of moral and absolute certainty as to the
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applicant 's identity. The applicant has been likewise

identified as Wong Wing's son by two witnesses

whose testimony is shown to be wholly disinterested.

Besides this, the witness, for whose testimony the

case was reopened, volunteered his testimony and

positively identified the applicant (appellant).

We think that the rule laid down by this Circuit

Court of Appeals in the case of Go Lun v. Nagle,

22 Fed. (2d), p. 246, is directly applicable to the

case at bar. In that case. Judge Rudkin, delivering

the opinion of the Court, set out at length the

searching, hair-splitting and at times ridiculous

queries by the examining Immigration Officials in

the effort to find something which, in the minds of

the members of the excluding boards, might be

twisted into a "discrepancy." The trifling "dis-

crepancies," which were set up as the reasons for

denial, are discussed by the learned Judge in detail

and he points out that even these were partly due

to faulty examination and a failure to ask the ques-

tions in a coherent way. The opinion states:

"We may say at the outstart that discrepan-

cies in testimony, even as to collateral and im-
material matters, may be such as to raise a

doubt as to the credibility of the witnesses and
warrant exclusion, but this cannot be said of

every discrepancy that may arise. We do not

all observe the same things or recall them in the

same way, and an American citizen cannot he

excluded or denied the right of entry because

of immaterial and unim^portant discrepancies in

testimony covering a multitude of subjects. The
purpose of the hearing is to inquire into the

citizenship of the applicant, not to develop dis-
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crepancies ivhicli may support an order of ex-

clusion, regardless of the question of citizenship.

"We fully appreciate the narrow limits of the

jurisdiction of the courts on habeas corpus pro-

ceedings to review decisions of the immigration
tribunals, but: 'The error of an administrative

tribunal may, of course, he so flagrant as to

convince the court that the hearing teas not a

fair one.' (Tsi v. Tod, 264 U. S. 131.) Such a

case is presented here.

"A reading of the entire testimony of the

three mtnesses leaves not the slightest room
for doubt that their relationship was fully estab-

lished and that the appellant is a citizen of the

United States. A contrary conclusion is arbi-

trary and capricious and without any support
in the testimony.

"In Johnson v. Damon, 16 F. (2nd) 65, the

court considered discrepancies on which an ex-

cluding decision was based, more important than
any disclosed by the present record, and in ref-

erence to the excluding decision said: 'The mind
revolts against such methods of dealing with

vital humari rights.' That language might well

be applied here. See also, ex parte Chung Thet
Poy, 13 F. (2d) 262, and Johnson v. Ng Ling
Fong, supra.

"The order of the court below is reversed

with directions to issue the writ of habeas cor-

pus as prayed."

Experienced and learned jurists agree that dis-

crepancies between witnesses, while agreeing on the

essential facts, tend to prove the truthfulness of

their testimony.

Mr. Justice Van Bruntin, in re Lyddy, 5 N. Y.

Sup. Ct. 636, 638, said

:

"No two witnesses ever described a series of

events culminating in the execution of a paper,
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or in any other fact or incident, that ever agreed

on their description of the attending circum-

stances."

Sir John Nicholl, in Brydges v. King, 1 Hag. Ecc.

256, 292, said:

"The Court is perfectly aware that some wit-

nesses will recollect what others do not bear in

mind and will sometimes place the parts of the

transaction in a different order and detail, and
therefore it does not rely much on these vari-

ations.
'

'

In Fatjo V. Seidel, 109 La. 699, 33 So. Rep. 773,

it was there said:

"Sufficient variations crop out, we think, to

show that witnesses are not repeating parrot-

like a tale learned by rote, but that they are

describing what they have seen and heard."

This Circuit Court of Appeals reaffirihed the rule

laid down in Go Lun v. Nagle, supra, in the case of

Nagle V. Wong Ngook Hong, 27 F. (2d) 650, 651,

Circuit Judge Dietrich delivering the opinion of this

Court. Among other things, the learned Judge said

:

"Owing to the wide range of the examination
of the several witnesses, repetition, and minute
detail, the records are voluminous. Certain dis-

crepancies are relied upon by the Commissioner,
hut ice agree witli the lower court that they are

either only apparent or insignificant. No group
of witnesses, however intelligent, honest, and
disinterested, could submit to the interrogation

to which these tvitnesses were subjected without
developing some discrepancies/'

See, also. Lew Sun Soon v. Tillinghest, 27 F.

(2d) 775; Ex parte Chung Thet Poy, 13 F. (2d)

262; Johnson v. Chung Thet Poy, 16 F. (2d)

1018; Johnson v. Leung Fook Yung, 16 F. (2d)

65; Johnson v. Ng Wah Sun, 17 F. (2d) 11.
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None of the matters pointed as discrepancies in

tlie case at bar has anything to do with the issue

of relationship. They do not arise above the dignity

of mere vacant memory tests upon matters wholly

collateral to the issue of relationship.

The discrepancies claimed in the case at bar are

either not such in point of fact or, if they are, they

are so trifling or fallacious as not to afford any fair

or sound reason for disbelieving the facts of rela-

tionship otherwise uncontrovertibly established by

the testimony of the appellant, his father and his

other witnesses.

It is respectfully submitted that the decisions of

the Inunigration Officials and of the lower Court,

denying the appellant the right to enter the United

States, were erroneous and that the decision of the

Court below should be reversed.

Respectfully submitted,

MARSHALL B. WOODWORTH,

Attorney for Appellant.
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Appellee.
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A.

STATEMENT OF THE CASE.

This appeal is from an order of the District Court

for the Southern Division of the Northern District of

California denying appellant's petition for a writ of

habeas corpus (Tr. p. 48).

B.

FACTS OF THE CASE.

This is appellant's second attempt to obtain admis-

sion into the United States. He is a male Chinese, 25



years of age, who seeks entry as the foreign born son

of Wong Wing, an American citizen (Tr. pp. 29, 30).

He was previously denied admission by a Board of

Special Inquiry on June 11, 1928 (Respondent's Ex-

hibit "C", pp. 31 to 33, and 46 to 50, inclusive). That

decision was affirmed by the Secretary of Labor on

appeal, and appellant was deported to China on Octo-

ber 12, 1928 (Respondent's Exhibit ''C", p. 69; Tr.

p. 25).

Appellant again arrived at San Francisco from

China on November 12, 1930 (Tr. p. 24). He was

again denied admission by Board of Special Inquiry

(Tr. pp. 24 to 27, inclusive). That decision was like-

wise affirmed on appeal by the Secretary of Labor

(Respondent's Exhibit "A", pp. 38, 37). Thereafter

the Secretary of Labor granted a petition for reopen-

ing of the case to take the testimony of an additional

witness (Respondent's Exhibit "A", p. 42). This tes-

timony was taken. Thereafter the Board of Special

Inquiry again voted to deny the appellant admission

(Respondent's Exhibit ''A", pp. 73, 74). The case

again went before the Secretary of Labor on appeal,

and the excluding decision was again affirmed (Re-

spondent's Exhibit "A", pp. 87, 86).



c.

ARGUMENT.

THE DECISION OF THE EXECUTIVE TRIBUNALS IS FINAL.

From the foregoing statement of proceedings before

the immigration authorities it will be seen that appel-

lant was afforded repeated opportunities to establish

his claim that he is the son of Wong Wing, and that

one each occasion he failed to satisfy the statutory

tribunals of that fact.

The burden of proof was upon appellant (8 U. 8.

C. A., Sec. 221), and the statute expressly provides

that the decision of the Board of Special Inquiry

"shall be final, unless reversed on appeal to the Sec-

retary of Labor" (8 U. S. C. A., Sec. 153).

The question here is not whether the executive's

determination of the facts was right or wrong, nor

whether the court in a trial on the merits would have

reached the same conclusion, but solely whether ap-

pellant was denied due process of law.

Tisi V, Tod, 264 U. S. 131

;

Louie Lung Gooey v. Nagle, (C. C. A. 9) 49

F. (2d) 1016.

The single question here is:

"Whether the evidence submitted in the appli-

cation for admission so conclusively established

the alleged relationship that the order of exclu-

sion should be held arbitrary or capricious."

Jue Yin Ton v. Nagle, (CI C. A. 9) 48 F. (2d)

752;

Jew Then v. Nagle, (C. C. A. 9) 35 F. (2d) 858.



There api3eared as witnesses for appellant Wong
Wing, the alleged father, and Wong Yin, an alleged

brother (Respondent's Exhibit "A", p. 38). When
appellant previously applied for admission one Jue

Soon also testified (Respondent's Exhibit "C", pp.

28 to 31, inclusive), and after a reopening had been

granted in connection with the present application,

one Wong Hing Wee also testified (Respondent's Ex-

hibit ^'A", pp. 65 to 68; 71 and 72).

The alleged father of appellant Avas last in China

in December, 1907, at which time it is claimed that

appellant was only one month old (Tr. p. 30). Ap-

pellant's alleged brother came to the United States in

January, 1910 and has never been back since (Tr. p.

31). It is therefore claimed that the alleged father

last saw the appellant when the latter was one month

old and that the alleged brother last saw ap^Dellant

when the latter was tw^o years old.

Both the alleged father and the alleged brother

have testified that the only way they are able to iden-

tify appellant is because he sent some photographs of

himself to the alleged father from China (Tr. p. 31).

It is obvious at the outset that the showing offered

in support of appellant's claim that he is the son of

Wong Wing is inherently weak.

In

Jue Yim Ton v. Nagle, supra,

this court said:

**In the instant case, the alleged father has

never seen the applicant and identification hy



mutual recognition is impossible * * *. In the

instant case the records and identification are not

conclusive and the material discrepancies must be

given a greater prominence in arriving at a de-

cision.
'

'

The same absence of identification b}^ mutual rec-

ognition exists in the case at bar.

In

Dong Tong Sing v. Nagle, 41 F. (2d) 521,

the alleged father had never seen the applicant. There

were discrepancies as to whether the alleged mother

had once been in a certain village in China, whether

a stream ran between the home village and market,

and whether one of the witnesses had met the appli-

cant in China by accident or design. This court said

:

'^In view of the inherent weakness of the case

made hy the appellant, we are unable to say that

these discrepancies did not warrant a finding

that the necessary relationship was not satisfac-

torily established, under repeated rulings of this

and other courts."

The weakness of the testimony offered by appel-

lant is only one of the points upon which the exclud-

ing decision of the immigration authorities was

based.

In addition to that weakness, there is the surpris-

ing fact that although the applicant testified in con-

nection with his first application for admission on

June 11, 1928 that he had been married in the home



village nearly two years before that time, and that he

had a son born in the home village in China in 1927

(Tr. p. 32), the alleged father testified at that time

that the son whom appellant claims to be had no chil-

dren (Tr. p. 32), and the alleged brother testified

that his brother Wong Soo was not married (Tr. p.

33).

Certainly the Immigration authorities were neither

arbitrary nor capricious in declining to be satisfied

by such testimony as this that the appellant is in fact

Wong Soo, the son of Wong Wing.

In his brief appellant suggests that the alleged

father might well have been unaware that his son had

a child. He makes no mention of the fact that the

alleged brother testified at the same time that Wong
Soo was not married.

In

Chin Wing v. Nagle, (C. C. A. 9) 55 F. (2nd)

609,

this court said:

*' Reasonable men might easily disagree as to

the probative effect of these discrepancies. While

there is possibility of such disagreement among
reasonable men, the findings of administrative

boards of the kind that passed upon the appellant 's

case will not be disturbed."

Another conflict in the testimony regarding the fam-

ily relates to appellant's alleged grandmother. In 1920

appellant's alleged father testified that his mother died



in his village in China ''three or four years ago'' (Tr,

p. 33). Although according to that testimony appel-

lant would have been at least ten or eleven years of age

when the alleged grandmother died, appellant testified

that he did not know when or where his grandmother

died, and that he had never seen her (Tr. p. 34).

The effect of conflicts of this character relative to

family matters has been so often considered by this

court that citation of authorities seems scarcely neces-

sary.

In

Weedin v. Yip Kim Wing, (C. C. A. 9) 41 F.

(2d) 665,

the principal discrepancy was as to just when the ap-

plicant's grandparents had died, the applicant's ver-

sion having differed by several years from that of the

alleged father. This court said

:

"In view of these discrepancies in the testimony

relied upon by the applicant, we cannot say that

the applicant was denied a fair hearing on the

question of his right to enter the United States."

The discrepancy in the instant case is, of course,

more marked l)ecause of appellant's professed ignor-

ance as to his alleged grandmother's death and because

of his testimony that he never saw her.

In

Tse Yook Kee v. Weedin, 35 F. (2d) 959,

the discrepancy related to whether the alleged grand-

mother had bound feet or natural feet. This court said

:
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'
' She lived in the little village of only five or six

houses where the applicant claims to have been

born and reared, and of her all should have had

exact knowledge."

In

Weedin v. Yee Wing Soon, 48 F. (2d) 36,

the testimon}^ was in '^ complete accord" on all matters

except as to whether the alleged grandmother had died

in the applicant's house or in his brother's house. This

court said:

'

' In view of these discrepancies it cannot be said

that the proceedings before the immigration auth-

orities were unfair. The order of the District

Court releasing appellee is reversed with direc-

tions to quash the writ of habeas corpus, and re-

mand the appellee to the custody from whence he

was taken."

See, also:

Moy Chee Chong v. Weedin, (C. C. A. 9) 28 F.

(2d) 263;

Quan Jue v. Nagle, (C. C. A. 9) 35 F. (2d) 505

;

Lee Get Nuey v. Nagle, (C. C. A. 9) 53 F. (2d)

208.

The fact that in connection with appellant's present

application for admission the alleged father contra-

dicted his testimony of 1928 regarding the time of his

mother's death and then claimed that she had died

about 1911 in his home is merely a case of *' agreement

subsequently arrived at", and is in itself an indication
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that collusion and fabrication have been resorted to in

an effort to harmonize the discordant testimony.

Weedin v. Lee Gock Doo, 41 F. (2d) 129;

Moy Cliee CJiong v. Weedin, supra.

In addition to the foregoing matters, the present tes-

timony is in flat conflict in certain particulars with tes-

timony heretofore given by the alleged father and the

alleged brother.

When appellant applied for admission in 1928, the

alleged father testified that he did not know where his

parents are buried, and that no one had ever told him

(Tr. p. 34). In connection with the present applica-

tion, he testified that his parents are buried in the Pong

Shan burying grounds and that he knew they were

buried there when he testified in 1928 and has known

it more than ten years (Tr. p. 36).

The alleged father and two of his alleged sons testi-

fied in 1910 that their house is the ninth house in its

row and that there w^as a tenth house occupied by the

family of one Wong Yin Him (Tr. pp. 43, 44). All the

testimony offered in 1928 on the occasion of appellant's

previous attempt to enter is that their house was the

last house in its row until a tenth house was built in

C. R. 3 (1914) by the applicant's alleged brother Wong
Leung when he w^ent back to China (Tr. pp. 44, 45, 46;

Resp. Exhibit "C", p. 23).

In

Weedin v. Lee Gock Doo, supra,

there were similar conflicts between present and prior

testimony as to where the applicant had attended
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school during a certain period and where a certain new

house was located in the village. This court said

:

"Agreement among the witnesses subsequently

arrived at may itself be considered to be a circum-

stance casting doubt upon the veracity of the wit-

nesses (citing cases)."

In

Siu SoAf V. Nagle, (C. C. A. 9) 295 F. 676,

this court said

:

'*Admittedly there w^as a change in the testi-

mony and, whether the inference drawn by the in-

spector was warranted or unwarranted, it does not

follow that the inspector was prejudiced or the

hearing unfair.
'

'

It is suggested in appellant's brief that since appel-

lant was only three years old in 1910 when the alleged

father and alleged brother testified that there was a.

house behind their own in the same row occupied by

Wong Yin Him's family, appellant might have for-

gotten that there had ever been such a house there.

That, of course, has nothing to do with the real point

of the conflict, which is that the testimony of the al-

leged father and alleged brother in 1910 was to the

effect that there was such a house there, whereas their

testimony in 1928 was that their own house was the last

Jiouse in the row until Wong Leung, deceased alleged

brother of appellant, went back to China and built a

house there. Hence the alleged father and the alleged

brother in 1928 were in agreement in testimony which
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was directly contrary to the testimony whicli tliey both

gave in 1910.

Appellant in his brief lays great stress upon the tes-

timony of the witness Jue Soon, who testified in con-

nection with appellant's previous application for ad-

mission in 1928, and the testimony of Wong Hing Wee,

who testified in connection with the present applica-

tion after the petition for reopening of the case had

been granted.

Jue Soon simply testified that he first met appellant

in China in 1926 and took certain funds to him from

the alleged father in the United States (Respondent's

Exhibit "C", pp. 28 and 29), and that he called at

Wong Soo's home in China on two subsequent occa-

sions in 1927 and 1928, and that on the last visit they

arranged to meet and travel together to the United

States (Id. pp. 29 and 30).

Regarding Wong Hing Wee's testimony, we invite

attention to the testimony of appellant that he met this

witness for the first time in 1928 at a certain market in

China, that he "just noticed" that the witness was

from a foreign country, that he immediately accosted

the witness and asked him how his (appellant's) father

was and was told that his father was well (Tr. p. 42).

Appellant, however, testified further ''I really do not

know whether he is acquainted with my father or not"

(Tr. p. 43).

That sort of testimony is so palpably manufactured

for the occasion that it neither requires nor deserves

any further comment.



12

Inconsistencies and improbabilities in the testimony

of the witness Jue Soon are pointed out in the sum-

mary of the Board of Special Inquiry at the first 1928

hearing (Respondent's Exhibit "C", pp. 31, 32 and

49). It is unnecessary, however, to discuss the testi-

mony of either Jue Soon or Wong Hin Wee further,

because in any event that testimony, being based solely

upon a few alleged meetings of the witnesses with the

applicant in China during recent years, at which time

the alleged father was not in China, is without substan-

tial probative value on the issue of the relationship

alleged.

Regarding such testimony of a witness clauning a

similar acquaintance. Circuit Judge Dietrich, in his

concurring opinion in

Weedin v. Lee Gock Doo, 41 F. (2d) 129, at 131,

said

:

''If it be granted that the corroborating witness

Wong Ben Yook testified in good faith, his testi-

mony is without substantial probative value."

See, also:

Z7. *S'. ex rel. Soy Sing v. Chinese Inspector,

(C. C. A. 2) 47 F. (2d) 181.

In view of all the foregoing features we deem it un-

necessary to discuss in detail the other discrepancies

pointed out by the executive officers.

Appellant lays considerable stress upon an alleged

physical resemblance which he professes to observe be-
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tween the photographs of appellant and his alleged

father and brother.

The weight to be accorded such resemblance, if any

there be, is, of course, a matter for the determination

of the trial bodies. Furthermore

''Clearly, resemblance does not necessarily es-

tablish the relationship here asserted for not in-

frequently there is a strong resemblance between

more distant relatives."

Louie Lung Gooey v. Nagle, 49 F. (2d) 1016,

supra

;

Wong Som Yin v. Nagle, 37 F. (2d) 893.

Appellant also points out testimony given on prior

occasions to the effect that the alleged father had a son

named Wong Soo. However, appellant in his applica-

tion before the Immigration authorities was required

to establish not only that the alleged father had such

a son but, if so, that he is that son.

TillingJiast v. Flynn ex rel. Citing King, (C. C^.

A. 1) 38 F. (2d) 5.

The case of

Go Lun V. Nagle, 22 F. (2d) 246,

which appellant cites, is not in point. In that case

there was a very strong showing substantiating the

applicant's claim. In the case at bar, as has already

been pointed out, appellant's showing is extremely

weak. Furthermore, in the cited case the excluding

decision was based entirely upon trivial variances as

to collateral and immaterial details. In the case at
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bar, in addition to the weakness of the affirmative

showing, there are serious disagreements regarding

intimate family matters and there are also direct

changes in the testimony.

In

Quock Hoy Ming et al. v. Nagle, (C. C. A. 9)

54 F. (2d) 875,

this court said:

"The question before us, however, is not one

of reconciling discrepancies and of arriving at

the ultimate truth by weighing the evidence be-

fore the Board, but merely to determine whether

or not the rejection of appellant's testimony has

been so arbitrary and unreasonable as to consti-

tute a denial of a fair hearing."

D.

SUMMARY AND CONCLUSION.

The question here is not whether the executive de-

cision is right or wrong, but simply whether the testi-

mony offered in appellant's behalf so conclusively es-

tablished the asserted relationship that the failure of

the administrative authorities to be satisfied of its

existence is arbitrary and capricious. The evidence

offered to prove the asserted relationship was inher-

ently weak. Furthermore, that evidence contains se-

rious conflicts regarding vital family matters. There

are also several direct changes in the testimony of the

witnesses, apparently made in an effort to bring their

discordant statements into subsequent agreement.
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We submit that upon such a record it cannot be

said that the excluding decision of the Immigration

authorities is arbitrary.

It is respectfully submitted that the order of the

court below denying the petition for writ of habeas

corpus was correct and should be affirmed.

Geo. J. Hatfield,
United States Attorney,

A. E. Bagshaw,
Asst. United States Attorney,

Attorneys for Appellee.

Arthue J. Phelan,
U. S. Immigration Service,

On the Brief.
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[1*] DOCKET No. 37,350.

STANLEY PEDDER,
Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

APPEARANCES.

For Taxpayer: WM. S. BAYLES, Esq.

For Commissioner : BRUCE A. LOW, Esq.

DOCKET ENTRIES.

1928.

Apr. 16—Petition received and filed. Taxpayer

notified. (Fee paid.)

Apr. 17—Copy of petition served on Oeneral Coun-

sel.

Jun. 13—Answer filed by General Counsel.

Jul. 5—Copy of answer served on taxpayer. Cir-

cuit Calendar.

1930.

Mar. 17—Hearing set May 29, 1930, San Francisco,

California.

May 26—Hearing had before P. W. Phillips, Div.

11 on merits. Submitted on pleadings

and stipulation filed. Briefs due Sep-

tember 1, 1930. Stipulation of facts

filed.

*Page-number appearing at the top of page of original certified
Transcript of Kecord.



2 Stanley Pedder vs.

1930.

Jul. 12—Transcript of hearing of May 26, 1930,

filed.

Aug. 22—Brief filed by General Counsel.

Oct. 18—Memorandum opinion rendered, P. W.
Phillips, Div. 11.

Oct. 20—Decision entered, P. W. Phillips, Div. 11.

Nov. 1—Order amending decision of October 20,

1930, and decision, entered.

1931.

Apr. 20—Petition for review to U. S. Circuit Court

of Appeals, 9th Circuit, with assign-

ments of error, filed by taxpayer.

Sep. 28—Certified copy of order from U. S. Circuit

Court of Appeals (9) extending time

to Oct. 22, 1931, to settle statement and

transmit record, filed.

Oct. 5—Affidavit of mailing petition for review,

filed.

Oct. 5—Praecipe filed.

Oct. 5—Affidavit of mailing praecipe, filed.

Nov. 28—Agreed statement of evidence lodged.

Dec. 1—Agreed statement of evidence approved

and ordered filed.

[2] Filed AprH 16, 1928. U. S. Board of Tax

Appeals.
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United States Board of Tax Appeals.

DOCKET No. 37,350.

STANLEY PEDDER,
Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

PETITION.

The above-named petitioner hereby petitions for a

redetermination of decision set forth by the Com-
missioner of Internal Revenue in his notice of

deficiency IT-FAR-B-4-HMB-60-D, dated Feb-

ruary 27, 1928, and as a basis of this proceeding

alleges as follows:

I.

The petitioner is an individual with his residence

in Berkeley, California, and his office at #1655 Russ
Building, San Francisco, California.

IL
That notice of deficiency, a copy of which is hereto

attached and marked Exhibit "A," was mailed to

the petitioner on February 27, 1928.

III.

That taxes in controversy are income taxes for

the year 1924, the amount of the alleged deficiency

being $3,446.34.

IV.

The determination of tax set forth in the said
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notice of deficiency is based upon the following

errors

:

The respondent has treated all of the income of

petitioner and his wife Mabel H. Pedder as com-

munity income, taxable to the petitioner, with the

exception of a small amount of the dividends re-

ceived by the said Mabel H. Pedder on admittedly

separate property. Petitioner claims that with the

exception of the personal [3] earmings shown in

his return, the net income now sought to be taxed

to him should be divided between him and his wife,

as it was received from property held in joint

tenancy under a parole agreement existing between

them, and actually carried into effect. Respondent

has ignored the evidence submitted to substantiate

this contention, stating that it is insufficient to show

that there was an actual existing joint tenancy.

V.

The facts upon which the petitioner relies as a

basis of this proceeding are as follows:

(a) That a parole agreement did exist between

petitioner and his wife in the year 1924, and for

many years prior thereto, and still exists, under

which all property acquired by the petitioner, and

which otherwise might be or would be community

property, becomes the joint property of the peti-

tioner and his wife by its transfer into joint tenancy

upon its receipt.

(b) That in conformity with this agreement all

receipts have been deposited in bank accounts sub-

ject to the several control of the petitioner and his

wife, the same being joint tenancy accounts, with
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the right of survivorship, and all real property has

been held jointly, likewise with the right of survivor-

ship, by the parties, and all income from all of such

property has been similarly deposited and con-

trolled.

VI.

Reference is specifically made to the petition of

this taxpayer, Docket No. 29,979, relating to a

similar controversy in regard to taxes upon income

for the year 1923, and in due course a brief more

fully covering the subject will be submitted for the

consideration of the Board.

(Signed) STANLEY PEDDER,
Petitioner,

1655 Russ Building,

San Francisco, Calif.

State of California,

City and County of San Francisco,—ss.

Stanley Pedder, being duly sworn, says that he is

the petitioner above-named; that he has read the

foregoing petition, or had the same read to him, and

is familiar with the statements contained therein,

and that the facts stated are true, except as to those

facts stated to be upon information and belief, and

those facts he believes to be true.

(Signed) STANLEY PEDDER.

Subscribed and sworn to before me this 10th day

of April, 1928.

(Signed) LAURA E. HUGHES,
Notary Public in and for the City and County of

San Francisco, State of California.

My commission will expire May 16, 1929.
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[4] EXHIBIT ''A."

IT:FAK:B-4 Statement Feb. 27, 1928.

In re: Mr. Stanley Pedder,

915 First National Bank Building,

San Francisco, California.

Year. Deficiency in Tax.

1924 $3,443.34

1924.

Net income disclosed by return $38,145 . 88

Capital gain from Schedule D of return . . 7,869 . 88

Total net income as disclosed by return . . $46,015 . 76

Additions

:

1. Profit on sale $9,002 .47

2. Capital net gain 7,869.88

3. Dividends 3,842.80 20,715.15

Total income adjusted $66,730.91

Total capital gain 15,739.76

Ordinary net income $50,991 . 15

Explanation of Changes.

1. Income from community investment account

is held to be taxable to husband.

2. Capital gain realized from sale of securities in

the amount of $15,739.76, one-half of which was re-

turned by Mrs. Mabel H. Pedder, but is included in

income of husband.

The amount of (1) $9,002.47 and (2) $7,869.68,

were reported under line 6 of the return for 1924

of Mrs. Mabel H. Pedder, total $16,872.35.
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[5] Mr. Stanley Pedder. Statement.

3. Of the dividends reported by Mrs. Mabel H.

Pedder, on line 7 of the return in a total of $3,971.55,

the sum of $3,842.80 represents community dividends

and, therefore, should be included in income of

husband.

Compensation of Tax.

Total net income $66,730.91

Less:

Capital net gain 15,739.76

Income subject to surtax $50,991.15

Less:

Dividends $7,685.60

Exemption 4,500.00 12,185.60

Balance subject to normal tax $38,805.55

Tax at 2% on $4,000.00 80.00

Tax at 4% on $4,000.00 160.00

Tax at 6% on $30,805.55 11,848.33

Surtax on $50,991.15 3,718.41

Tax at 12%% on capital net gain of $15,-

739.76 1,967.47

Total tax $ 7,774.21

Less:

Credit of 25% for earned net income ... 35.00

Total tax assessable $ 7,739.21

Previously assessed 4,295 . 87

Deficiency $ 3,443.34



8 Stanley Pedder vs.

Careful consideration has been accorded your pro-

test dated December 15, 1927, to the Internal Rev-

enue Agent in Charge, San Francisco, California.

On the information at hand, it appears that the

income in its entirety as above shown, is properly

taxable to you. In this connection your attention

is directed to Treasury Decision 3817, promulgated

February 12, 1926, on the decision rendered by the

Supreme Court in re: United States vs. Bobbins,

page 188, Cumulative Bulletin V-1.

The evidence submitted is insufficient to show that

there was an actual existing joint tenancy, there-

fore, your contentions may not be conceded.

[6] Payment of the tax should not be made until

a biU is received from the Collector of Internal

Revenue for your district and remittance should

then be made to him.

Reference is made to your request that when

your appeal is reached for a hearing before the

U. S. Board of Tax Appeals that such hearing

may be held in California. In this connection you

are advised that the designation of the place where

an appeal to the U. S. Board of Tax Appeals is to

be heard is not within the province of this office.

Relative to the overassessment on your wife's

return resulting from the elimination of income

from her return and the inclusion of such income in

your return you are advised that in the event it ap-

pears to be necessary to protect the overassessment

against the expiration of the statutory period within

which allowance may be made, your wife will be ad-

vised to protect her rights by filing a claim for

refund.
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[7] Filed Jun. 13, 1928. United States Board

of Tax Appeals.

United States Board of Tax Appeals

DOCKET No. 37,350.

STANLEY PEDDER,
Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

ANSWER.

Comes now the Commissioner of Internal Rev-

enue, by his attorney, C. M. Charest, General Counsel,

Bureau of Internal Revenue, and for answer to the

petition of this taxpayer admits and denies as

follows

:

I. Admits the allegations of fact contained in

paragraph I of the petition.

II. Admits the allegations of fact contained in

paragraph II of the petition.

III. Admits the allegations of fact contained in

paragraph III of the petition.

IV. Denies the allegations of error contained in

paragraph IV of the petition.

V. Denies the allegations of fact contained in

subdivisions A and B of paragraph V of the peti-

tion.

Denies generally and specifically each and every

allegation of error and of fact contained in the
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taxpayer's petition not hereinbefore admitted quali-

fied or denied.

WHEREFORE, it is prayed that the taxpayer's

appeal be denied.

(Signed) C. M. CHAREST,
General Counsel,

Bureau of Internal Revenue.

Of Counsel:

A. H. PAST,
Special Attorney,

Bureau of Internal Revenue.

[8] United States Board of Tax Appeals.

DOCKET No. 37,350.

STANLEY PEDDER,
Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

STANLEY PEDDER, Esq., pro se.

BRUCE A. LOW, Esq., for Respondent.

MEMORANDUM OPINION.

PHILLLIPS.—This proceeding was submitted

for decision upon the pleadings and a stipulation of

the parties. It presents the identical issue passed

upon by this Board in Stanley Pedder, 20 B. T. A.

11. The same absence of evidence that the income

in question arose from property owned by petitioner

and his wife as joint tenants exists in this case.
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Decision will be entered for the respondent.

Entered Oct. 18, 1930.

A true copy

.

Teste: B. D. GAMBLE,
Clerk U. S. Board of Tax Appeals.

[9] United States Board of Tax Appeals.

Washington,

Division #11.

DOCKET No. 37,350.

STANLEY PEDDER,
Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DECISION.

It appearing that a clerical error was made in

stating the amount of the deficiency as set out in

the decision or order of redetermination entered

herein October 20, 1930, it is

ORDERED that said decision or order of re-

determination be and the same is hereby amended
to read as follows:

DECISION.

Pursuant to the Board's memorandiun opinion,

entered October 18, 1930, it is
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ORDERED and DECIDED : That there is a de-

ficiency of $3,443.34 for the year 1924.

Entered Nov. 1, 1930.

(Signed) PERCY W. PHILLIPS,
Member, United States Board of Tax Appeals.

A true copy

.

[Seal] Teste: B. D. GAMBLE,
Clerk U. S. Board of Tax Appeals.

[10] Filed April 20, 1928. U. S. Board of Tax

Appeals.

Before the United States Board of Tax Appeals.

DOCKET No. 37,350.

STANLEY PEDDER,
Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

PETITION FOR REVIEW BY UNITED
STATES CIRCUIT COURT OF APPEALS,
NINTH DIVISION.

Stanley Pedder, petitioner in the above matter,

and herein, petitions for a review of the proceedings

and decisions of the United States Board of Tax

Appeals by the Circuit Court of Appeals.

The controversy relates to a deficiency in the in-

come tax of petitioner for the year 1924 proposed

by the respondent in the amount of $3,443.24.
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The income upon which the additional tax is

proposed was derived from investments made from

funds jointly belonging to and controlled by the

petitioner and his wife, and the income itself was

similarly jointly owned and controlled, being de-

posited upon receipt in a joint bank account or bank

accounts upon which either party could and did

check a will, and which under the deposit agreement

were joint funds with right of survivorship.

This case was decided upon the record in Docket

No. 29,979 and the evidence presented in that case,

which related to the year 1923, and the decision

of the Board indicates that its conclusion was

reached because the investments made from the joint

funds, and which produced the income which was
paid into the joint bank account, were not carried

in the joint names of the parties.

[11] Petitioner claims that this is an erroneous

conclusion of law, basing his contention in part on

In re: Harris Estate, 169 Cal. 725, 148 Pac. 967,

which holds that a joint tenancy may be created by

an oral agreement.

The Board states—in error—that there was "no
such agreement in this case, either as to the prop-

erty from which the income in controversy was
derived or as to the deposits in the joint account."

This is not supported either by the evidence or the

stipulation between the parties. The latter stipu-

lates to the existence of the joint account—which is

referred to also elsewhere in the opinion accompany-
ing the decision—and it is common knowledge that

the signature cards required by banks constitute a
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formal agreement between the depositors and the

bank further evidence of which was not submitted

by reason of the fact being stipulated.

The Board states—also in error—^that '*not one of

the unities which must exist in order to have a joint

tenancy was present"—ignoring the fact that the

most important unity—that of interest—is fully

established by the stipulated fact that both income

from and proceeds of the investments were paid into

the joint bank account or accounts, thus carrying

to completion the agreement of joint ownership.

Petitioner claims that the facts, which are not

controverted, are conclusive evidence of the exist-

ence not merely of an agreement between the par-

ties to jointly own the bank account but also the

investments made therefrom, and the proceeds of

those investments (both income and principal), and

that this contract was fully and completely carried

out, with the result that the petitioner and his wife

maintained their joint interest in the assets and the

income therefrom at all times, and [12] that dur-

ing the time that the investments were not in joint

names the petitioner was charged with a trust in

favor of his wife for a joint interest therein, which

trust was actually carried out by the return to the

joint account of income from the investments, and

the proceeds of the investments themselves if as and

when they were disposed of.

Petitioner claims that the Board is in error in

citing the case of United States vs. Bobbins, 269

U. S. 315, as in any way pertinent to the issue here.

That case held merely that under the California law
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wife had no vested interest in community property.

Here the property was turned over under a parole,

contract to a joint tenancy consisting of the wife

and husband, with joint control as already referred

to.

Petitioner claims that the Board is also in error

in citing the case of Lucas vs. Earle, which is in no-

wise comparable. In that case the taxpayer en-

deavored by a contract with his wife to change the

taxability of his future professional earnings. No
such contention is here involved. The professional

earnings of the petitioner are returned for tax

purposes by him alone, but it is claimed that having

paid individual tax on these earnings he may, and

did, by an executed contract change the nature of

the resulting assets from community property to

joint property.

Petitioner therefore requests review as herein-

before set forth.

(Signed) STANLEY PEDDER,
Petitioner.

1655 Russ Building,

San Francisco, California.

[13] State of California,

City and County of San Francisco,—ss.

Stanley Pedder, being duly sworn, says that he is

the petitioner, above named, and as such is duly

authorized to verify the foregoing petition; that he

has read the said petition, and is familiar with the

statements therein contained, and that the facts

therein stated are true, except such facts as are
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stated to be upon information and belief, and those

facts he believes to be true.

(Signed) STANLEY PEDDER.

Sworn to before me this 13th day of April, 1931.

(Signed) MARY D. F. HUDSON,
Notary Public in and for the City and County of

San Francisco, State of California.

[14] Filed Oct. 5. 1931. U. S. Board of Tax

Appeals.

Before the United States Board of Tax Appeals.

DOCKET No. 37,350.

STANLEY PEDDER,
Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

AFFIDAVIT OF MAILING PETITION FOR
REVIEW.

State of California,

City and County of San Francisco,—ss.

R. D. Carmiencke, being first duly sworn, deposes

and says

:

That she is and at all times herein mentioned is

a citizen of the United States and a resident of the

city and county of San Francisco, over the age of

eighteen years, and not a party to the within en-

titled action, or interested in the event thereof ; that
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her business address is 1655 Euss Building, San
Francisco, California; that on the 13th day of

April, 1931, she enclosed in an envelope a true copy

of a certain notice (a true copy of which notice is

hereto attached), sealed the same, addressed the

same as follows, to wit: "Commissioner of Internal

Revenue, Treasury Department, Washington, D.

C," and on said day deposited the same so addressed

and with postage thereon prepaid and registered,

in the United States postoffice in the City and [15]

County of San Francisco, State of California; and
that there is delivery service by United States mail

at the place so addressed ; that at the time and place

of depositing said letter, affiant requested for

Stanley Pedder, petitioner herein, a return receipt

and that thereafter Stanley Pedder received a re-

turn receipt addressed to him, endorsed as follows:

'' Registered mail, received, April 20, 1931, Commis-
sioner of Internal Revenue by J. M. Kingsbury."

(Signed) R. D. CARMIENCKE.
Subscribed and sworn to before me this 29th day

of September, 1931.

[Seal] (Signed) MARY D. P. HUDSON,
Notary Public in and for the City and County of

San Francisco, State of California.
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[16] Before the United States Board of Tax Ap-

peals.

DOCKET No. 37,350.

STANLEY PEDDER,
Petitioner,

vs.

COMAIISSIONER OF INTERNAL REVENUE,
Respondent.

To the Commissioner of Internal Revenue, Wash-

ington, D. D., Respondent:

You are hereby notified that Stanley Pedder, the

petitioner in the above matter, has this day filed his

petition for review to the Circuit Court of Appeals

of the Ninth Division with the United States

Board of Tax Appeals, a copy of said petition being

herewith enclosed.

Dated: at San Francisco, California, April 13,

1931.

(Signed) STANLEY PEDDER.

STANLEY PEDDER,
1655 Russ Building,

San Francisco, California.

[17] Filed December 1, 1931. U. S. Board of

Tax Appeals.
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Before the United States Board of Tax Appeals.

DOCKET No. 37,350.

STANLEY PEDDER,
Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

STATEMENT OF THE EVIDENCE.

The following is a statement of the evidence mate-

rial to the assignments of error in the above-entitled

cause, prepared by the parties and settled by a

member of the Board in accordance with the general

equity rules promulgated by the Supreme Court of

the United States. Owing to the comparative

brevity of testimony material to the assignments of

error, it was deemed preferable, in order better to

present the controversy between the parties, to

present the statement in the form of questions and

answers, with the rulings thereon, as contained in

the stenographic report of the hearing before the

Board.

No hearing of this case was had before the United

States Board of Tax Appeals. A similar case con-

cerning the 1923 tax of the same petitioner had

recently been heard (Docket No. 29,979) and a

stipulation was entered into between the parties of

which the following is a copy

:
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"STIPULATION.

"It is hereby stipulated, by and between Stanley

Pedder, the petitioner and the respondent, through

his attorney, C. M. Charest, General Counsel, Bureau

of Internal Revenue, that the following facts may

be accepted as true without the necessity of further

proof

:

[18] "(1) That the income in controversy

amounting to $20,715.15, which amount was re-

ported in the separate return of Mabel H. Pedder,

wife of the petitioner herein, for the year 1924,

was comprised of the following items

:

Dividends $ 3,842.80

Capital net gain 7,869.88

Profit on stock and real estate . . 9,002 . 47

Total $20,715.15

" (2) That Stanley Pedder, the petitioner herein,

kept a card record of all income received from the

sources referred to above, wherein he credited to his

wife, Mabel Pedder, one-half of such income which

comprised, during the year 1924, the amounts

referred to in Paragraph (1) above.

"(3) That the income received by Stanley Ped-

der, the petitioner herein, during the year 1924 as

a result of his law practice was separately returned

by him for the year 1924 and such income is not

the subject of controversy in this proceeding.

" (4) That Stanley Pedder, the petitioner herein,

deposited during the year 1924 the income received

by him as a result of his legal practice in accounts
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with the Wells Fargo Nevada National Bank, and

the Bank of California National Association, which

accounts were designated as follows: 'Mr. Stanley

Pedder & or Mrs. Mabel H. Pedder.'

** (5) That Stanley Pedder, the petitioner herein,

also deposited, during the year 1924, in the joint

bank accounts referred to above all other income

received by him in the form of dividends, interest,

etc.

**(6) That the joint bank accounts referred to

above were subject to the check of either party and

that such accounts were active in so far as the

petitioner was concerned by were only occasionally

checked upon by the petitioner's wife, Mabel H.

Pedder.

[19] ^'It is also stipulated that the testimony

given by Stanley Pedder in the case now pending

before this Board Docket No. 29,979—as to the

joint tenancy agreement between him and Mabel
H. Pedder may be considered as having been given

in this case also.

''It is also stipulated that each party hereto shall

have until September 1st, 1930, to file a brief herein.

"Dated: May 20th, 1930.

"(Signed) STANLEY PEDDER.
"STANLEY PEDDER,

" 1655 Russ Building,

"San Francisco, Calif.

"Petitioner.

"(Signed) C. M. CHAREST,
"(E. W. ?)

"General Counsel,

"Bureau of Internal Revenue."
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[20] The following are extracts from the testi-

mony in case No, 29,979 taken from the transcript,

and which, by virtue of the above stipulation, are

applicable to this case:

(P. 4.) (Mr. PEDDER.) I understand, but will

refer to Mr. Toll for corroboration, that it is agree-

able to him to further stipulate that Mabel H.

Pedder, my wife, did check on that joint account

during the year 1923, fifteen times for an aggregate

amount of $5,130.41.

Mr. TOLL.—That is satisfactory, your Honor.

(P. 6.) Whereupon STANLEY PEDDER, peti-

tioner called as a witness in his own behalf, having

been first duly sworn, was examined and testified as

follows

:

Cross-examination.

(By Mr. TOLL.)

Q. Mr. Pedder, you stated, I believe, by way of

oral stipulation, that the stocks from which the

dividends referred to in the written stipulation,

were carried in your name ? A. Yes.

Q. In reference to the item of interest received

in the amount of $1,268.80, referred to in the written

stipulation, that interest, as I understand, was

from loans, principally?

A. Principally from loans.

Q. And those loans were in your sole name ?

A. In my name, I think, exclusively; there was

some interest from bank accounts in joint name.
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[21] Q. As a matter of fact, Mr. Pedder, did

you ever have any agreement with Mrs. Pedder,

either in writing or oral, that she should have a

one-half interest that you conveyed to her by way
of gift or otherwise—one-half or any part of these

funds?

(P. 7.) A. No formal agreement, no; it was just

my understanding of the situation.

Q. Well, you kept a card record, I believe?

A. I kept the record.

Q. Did she ever see that ?

A. I do not suppose she did; it was kept in my
office.

Q. As a matter of fact, she did not know it

existed? A. Yes, she knew it existed.

Q. Did she know the amounts that were entered

on there ? A. Probably not.

Q. What makes you think she knew it existed.

A. Well, she knew, of course, that I kept books.

Q. She did not know anything about bookkeeping
herself ?

A. On, no, she is not a business woman at all.

Q. Did she know there was any amount in these

books or cards in her name ? A. I do not know.

Q. It is very probable that she did not, is not that

right ?

A. Very probable, because she knows nothing
about bookkeeping.

Q. Mr. Pedder, you were a practicing attorney

(p. 8) in California in 1923, were you not?
A. I was.

[22] Q. And had been for a long time?
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A. Yes.

Q. As an attorney practicing in California, you

were more or less familiar with the community

property laws?

A. Oh, yes, in so far as anybody can be familiar

with such a debatable subject.

The MEMBER.—Well answered.

(By Mr. TOLL.)

Q. Well, as a matter of fact, Mr. Pedder, your

action in keeping the card that you recently referred

to, was in compliance with your understanding of

the community property laws, was it not ?

A. I do not think so.

Q. What do you mean you do not think so?

A. I think it was in compliance with my under-

standing of the situation which I wanted to develop

so that whatever happened to me, my wife was a

sole surviving owner of the joint tenancy; that has

always been my idea; for instance, on real estate,

I have some deeds there that are not material to

the tax for this particular year, but our real estate

has always been in our joint names; when it comes to

the argument, I expect to show the Court as to

personal property, actual entry of the property in

joint names is not necessary; however, (p. 9) I do

not wish to argue in response to your question, Mr.

Toll.

(By the MEMBER.)
Q. Will you elaborate that a little bit, as to the

tenancy of your real estate; I do not want to lead

you, but just tell me the facts of it, that is all.

A. I will do that with pleasure, by reference to
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documents which I will offer in evidence at the

right time, or now if the Government will so stipu-

late; I have before me, for example, a deed dated

1920 [23] to Stanley Pedder and Mabel H. Ped-
der; I have another deed before me dated the 23d
day of October, 1919, to Stanley Pedder and Mabel
H. Pedder ; the one is for a small piece of property

;

the other for a large piece of property, and this

larger deed expresses as follows

:

"Does grant,"—and so forth—"to the said

party of the second part^/,-that is Stanley

Pedder and Mabel H. Pedder,—as joint tenants

and not as tenants in common, and to the sur-

vivor of them and to their heirs, and to the

heirs and assigns of such survivor forever the

following property. '

'

Now, under our law in California, that, I believe,

creates a perfect joint tenancy, so that in the event

of my wife's death that is my separate property; in

the event of my death it is her separate property,

without administration.

(P. 10.) The MEMBER.—Is that similar to

what we know in the east as a tenancy by entireties ?

The WITNESS.—I think it is practically the

same as a tenancy by entireties, upon the death of

either, the survivor

—

The MEMBER.—Takes all?

The WITNESS.—Takes all without administra-
tion. Now, again pardon me for seeming to argue

;

my whole idea in this proposition was that when I
earned money it was turned over to joint tenancy,
consisting of myself and my wife ; the proceeds of
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that joint tenancy, I would also argue, belonged

thereto; if I took anything out of that joint tenancy,

it is charged with the trust for my joint tenant,

—

I think I can show you that under the law of Cali-

fornia, and so on, but certainly as to the real prop-

erty whatever was taken out of that joint account

and put into real property retained its character

absolutely by being placed in the names [24] of

both parties as joint tenants with the right of

survivor. That was what I was endeavoring to do,

now, whether I have done it or not, I do not know,

because it is a very moot point.

(By Mr. TOLL.)

Q. The amount of income involved in this con-

troversy in connection with real property is very

small ?

A. Very small, but the amount of income in

controversy (p. 11) here is $5,891, and it is at least

interesting to note that by stipulation with the re-

spondent, it has been admitted that my wife actually

drew from our joint bank account, five thousand one

hundred and some dollars during that particular

year,

—

a, coincidence which surprised me.

Q. From what you have said, Mr. Pedder, I

gather that, being a practicing attorney, you are

familiar with the fact that it is a very expensive

matter sometimes to litigate an estate.

A. I am quite familiar with that and wanted to

avoid the expense to my wife if I should die first.

Q. This bank account, was it one of these bank

accounts that was subject to check by either party,

and that the balance may be paid to the survivor in

case of death? A. Yes, sir.



Commissioner of Internal Revenue. 27

Q. Mr. Pedder, I show you what purports to be

an income tax return filed by Stanley Pedder for

the year 1923, and ask you if that is not the return

which was filed by you? A. It was.

Mr. TOLL.—I desire to offer this return as Re-

spondent's Exhibit "A."

Mr. PEDDER.—No objection.

[25] The MEMBER.—For what purpose ?

(P. 12.) Mr. TOLL.—For the purpose of show-

ing, your Honor, that the income in question, or

that the property in question was designated on

the return filed by Mr. Pedder as community in-

vestments ; it is offered purely to show that, whether

or not it is a matter of law such investments did con-

stitute community investments in this case, they

were so considered apparently by the petitioner at

the time he filed his return.

The MEMBER.—Well, it will be admitted and

marked.

Mr. TOLL.—Just a matter of intent, your Honor.

Mr. PEDDER.—If you do not wish to have that

in evidence, I will stipulate with you it was so

stated on the return, if you wish.

The MEMBER.—We had better put the return in

to avoid any possibility of confusion; it will be

admitted and marked.

(The document so identified and received in evi-

dence was thereupon marked Respondent's Exhibit

"A" and is made a part of this record.)

Q. I also show you, Mr. Pedder, what purports to

be an income tax return filed by Mabel H. Pedder

for the year 1923, and ask you if that return was

not prepared by you ?
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A. It was prepared in my office, yes.

(P. 13.) Q. Is this document or return what it

purports to be ? A. It is her return, yes, sir.

Mr. TOLL.—For the same purpose, your Honor,

I offer this as Respondent's Exhibit "B."

The MEMBER.—Is there objection?

Mr. PEDDER.—No objection.

The MEMBER.—It will be admitted and marked.

[26] (The document so identified and received

in evidence was thereupon marked Respondent's

Exhibit "B," and is made a part of this record.)

Mr. TOLL.—That is all Mr. Pedder.

(Signed) WILLIAM S. BAYLESS,
Attorney for Petitioner,

1655 Russ Building,

San Francisco, Calif.

The foregoing evidence is all of the evidence

adduced at the hearing before the Board of Tax

Appeals, material to the assignments of error, and

is hereby approved by C. M. Charest, General Coun-

sel, Bureau of Internal Revenue, as attorney for

the Commissioner of Internal Revenue.

(Signed) C. M. CHAREST.

This statement of evidence is duly approved and

settled this 1st day of December, 1931.

(Signed) LOGAN MORRIS,
Member, United States Board of Tax Appeals

[27] Filed Oct. 5, 1931. U. S. Board of Tax

Appeals.
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Before the United States Board of Tax Appeals

DOCKET No. 37,350.

STANLEY PEDDER,
Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

AFFIDAVIT OF MAILING PRAECIPE FOR
TRANSCRIPT OF RECORD.

State of California,

City and County of San Francisco,—ss.

R. D. Carmiencke, being first duly sworn, deposes

and says

:

That she is and at all times herein mentioned was

a citizen of the United States and a resident of the

City and County of San Francisco, over the age of

eighteen years, and not a party to the within entitled

action, or interested in the event thereof; that her

business address is 1655 Russ Building, San Fran-

cisco, California ; that on the 30th day of September,

1931, she enclosed in an envelope a true copy of the

praecipe for transcript of record herein, to which

praecipe this affidavit is attached, sealed the same,

addressed the same as follows, to wit: "Commis-

sioner of Internal Revenue, Treasury Department,

Washington, D. C," and on said day deposited the

same so addressed and with postage thereon prepaid

and registered, in the United States postoffice in the

City and County of San Francisco, State of Call-
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fornia ; and that there is delivery service by United

States mail at the place so addressed.

(Signed) R. D. CARMIENCKE.

[28] Subscribed and sworn to before me this

30th day of September, 1931.

[Seal] (Signed) MARY D. F. HUDSON,
Notary Public in and for the City and County of

San Francisco, State of California.

[29] Filed Oct. 5, 1931. U. S. Board of Tax

Appeals.

Before the United States Board of Tax Appeals.

DOCKET No. 37,350.

STANLEY PEDDER,
Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

PRAECIPE FOR TRANSCRIPT OF RECORD.

To the Clerk of the United States Board of Tax

Appeals

:

You will please prepare, and within the time pro-

vided therefor by law, or such time as extended by

order of the Board of Tax Appeals or by a Judge of

the United States Circuit Court of Appeals for the

Ninth Circuit, transmit and deliver to the Clerk of

the Circuit Court of Appeals for the Ninth Circuit,

copies duly certified of the following documents:
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1. The docket entries of all proceedings before

the Board of Tax Appeals in the above case.

2. The following pleadings before the Board

:

(a) Petition.

(b) Answer to petition.

3. Findings of fact, opinion and decision of the

Board.

4. Final order of redetermination.

5. Petition for review showing notice of filing

and acceptance or service by the respondent.

6. Affidavit of mailing and proof of service of

petition for review.

[30] 7. Statement of the evidence.

8. This praecipe for the record.

9. Affidavit of mailing and proof of service of

praecipe.

10. Order extending time, dated September 22,

1931, of Hon. Wm. H. Sawtelle, United States

Circuit Judge.

The foregoing to be prepared, certified and trans-

mitted as required by law and the rules of the

United States Circuit Court of Appeals for the

Ninth Circuit.

(Signed) WM. S. BAYLESS,
Attorney for Petitioner,

1655 Russ Building,

San Francisco, California.
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[31] DOCKET No. 37,350.

STANLEY PEDDER,
Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

CERTIFICATE OF CLERK U. S. BOARD OF
TAX APPEALS TO TRANSCRIPT OF
RECORD.

I, B. D. Gamble, Clerk of the U. S. Board of Tax

Appeals, do hereby certify that the foregoing pages

1 to 30, inclusive, contain and are a true copy of the

transcript of record, papers and proceeding on file

and of record in my office as called for by the

praecipe in the appeal as above numbered and en-

titled.

In testimony whereof, I hereunto set my hand

and affix the seal of the United States Board of

Tax Appeals, at Washington, in the District of

Columbia, this 10th day of December, A. D. 1931.

[Seal] B. D. GAMBLE,
Clerk.
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[Endorsed]: No. 6722. United States Circuit

Court of Appeals for the Ninth Circuit. Stanley

Pedder, Petitioner, vs. Commissioner of Internal

Revenue, Respondent. Transcript of Record.

Upon Petition to Review an Order of the United
States Board of Tax Appeals.

Piled January 6, 1932.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.
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No. 6722

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

Stanley Pedder,

Petitioner,

vs.

Commissioner of Internal Revenue,

Respondent.

PETITIONER'S OPENING BRIEF.

STATEMENT OF THE CASE.

This matter comes before the Court on a petition

for a review of the decision of the United States Board
of Tax Appeals imposing an income tax deficiency of
$3443.34 for the year 1924 against petitioner, a resi-

dent of California.

There was no trial of the case, a stipulation having
been entered into between the parties, which is set
forth in full in transcript, pages 20-21.

The basic facts, in part stipulated, may be briefly
summarized as follows: The income subjected to the
tax in controversy was derived from dividends, capi-
tal net gain and profit on stock and real estate, and
was deposited in bank accounts designated: ''Mr.
Stanley Pedder &/or Mrs. Mabel H. Pedder," which
were joint bank accounts with right of survivorship,



subject to the check of either party, and were actually

checked against by both parties from time to time.

The investments which produced this income were

purchased by withdi^awals of funds from these bank

accounts, and as already stated the income therefrom

was deposited therein subject to the check of either

pai-ty, together with the proceeds of any such invest-

ments as were sold from tune to time.

The stocks and other personal property from which

the dividends and other income were derived were

carried in petitioner's name. Real estate stood in the

names of petitioner and his wife as joint tenants with

right of survivoi^hip.

The petitioner in his bookkeeping system divided

the income equally, crediting his wife with one-half

and his o\atl accomit with the remainder.

Petitioner and his vdie each reported one-half of

this income for purposes of income taxation. The

United States Board of Tax Appeals ruled that peti-

tioner should personally have reported the whole in-

come as community income and detennined the above

deficiency.

SPECIFICATION OF ERRORS.

I.

THE BOARD ERRED IN BASING THE DECISION IN THIS CASE,

AS STATED IN ITS MEMORANDUM OPINION, ON ITS

PREVIOUS DECISION IN THE CASE BETWEEN THE SAME
PARTIES REPORTED IN 20 B. T. A. 11, WHICH DECISION

IS AS FOLLOWS:

''Where a husband and wife domiciled in the

State of California have a joint bank account



and the husband has drawn funds from this

account and purchased property in his own
name, the income from such property is taxable

to the husband.

^'In this proceeding the petitioner seeks a re-

determination of his income tax liability for the

calendar year 1923, for which year the respond-

ent has proposed a deficiency in the amount of

$1,032.52. The petitioner alleges that the re-

spondent erred in having transferred from the

return of his wife to the return of petitioner, the

sum of $5,891.00 received from interest, dividends

and profits on investments.

Findings of Fact.

^'Petitioner is an individual residing in San
Francisco, California, where he is engaged in the

practice of law.

''The income in controversy amounting to

$5891.00, which amount w^as reported in the sepa-

rate return of Mabel H. Pedder, wife of the peti-

tioner, for the year 1923, was comprised of the

following items:

Dividends $3,976.94

Interest received 1,268.80

Profits on stock and real

estate 645.26

Total $5,891.00

"The petitioner kept a card record of all income

received from the sources referred to above,

wherein he credited to his wife, Mabel H. Pedder,

one-half of such income, which, during the year

1923, consisted of the amount referred to above.



''The income received by the petitioner during

the year 1923, as a result of his law practice, was
separately returned by him and is not the subject

of controversy in this proceeding. The petitioner

deposited the income received by him as the re-

sult of his law practice, in an account with the

Wells Fargo Nevada National Bank, which ac-

count was designated as follows: "Mr. Stanley

Pedder and/or Mrs. Mabel H. Pedder." He also

deposited during the year 1923, in the same joint

bank account, all other income received by him
in the form of dividends, interest, etc.

"The joint bank account was subject to the

check of either party and any balance was to be

paid to the survivor of them. It was active in so

far as petitioner was concerned, while Mabel H.

Pedder, during the year, drew 15 checks in the

aggregate amount of $5,130.41.

"All of the property from which the income in

question was derived was, during the year 1923,

in the sole name of the petitioner. Such property

had been purchased with fmids drawn by the pe-

titioner from the joint bank account.

"The petitioner had never entered into any

agreement with his wife, either written or oral,

that she should have a one-half interest or any

part of the funds or the property in question.

"Title to certain real estate purchased by pe-

titioner with funds drawn from the joint bank

account was taken in the name of the petitioner

and his wife as joint tenants. No income derived

from such property is involved in this proceeding.

"In the income tax return filed for the year

1923, the petitioner reported $27,218.53 as income



from his law practice and describes his share of

the income in controversy as income derived from

community investments.

Opinio?^.

''Matthews. The petitioner contends that the

joint bank account was a joint tenancy, that the

property purchased with funds drawn by him
from such account is held in joint tenancy even

though title to the property was taken solely in

his name, and that the income from such property

is their joint income.

''Respondent contends that the property in

question is community property and that the in-

come derived therefrom is taxable to the peti-

tioner.

"Under the presumption which arises by virtue

of Section 164 of the Civil Code of California, all

property acquired after marriage by either hus-

band or wife or both (except that acquired as

separate property) is community property. This

presumption can be overcome, however, by evi-

dence which establishes that the property is held

as joint tenants.

"The essentials of a joint tenancy are unity of

title, unity of interest, unity of time, and imity

of possession. (33 Corpus Juris, 907.) Section

683 of the Civil Code of California defines a joint

interest as one owned by several persons in equal

shares by a title created by a single will or trans-

fer, when expressly declared in the will or trans-

fer to be a joint tenancy. This provision, in so

far as it applies to personal property, was con-

strued in In re Harris' Estate, 169 Cal. 725, 148

Pac. 967. It was there held that personal prop-



erty may be held in joint tenancy and in the

absence of any code provision requiring the exe-

cution of a writing to transfer personal property,

a joint tenancy may be created by an oral agree-

ment by which title thereto is transferred to two

persons as joint tenants. In the Harris case, the

husband and wife, in the early years of their

marriage, had entered into an oral agreement that

all property acquired by them after marriage

would be held as joint tenants. The Coui-t held

that the personal property acquired after mar-

riage was held in joint tenancy mider such agree-

ment. In California, therefore, personal prop-

erty may be held in joint tenancy when acquired

under an oral agreement expressly declaring that

such property will be held in joint tenancy.

''There was no such agreement in this case,

either as to the property from which the income

in controversy was derived or as to the deposits

in the joint account, but petitioner claims that

as the origin of the funds which were used for

the purchase of the property in question was

fmids held in joint tenancy, the joint tenant in

whose name the property was taken was charged

with a trust in favor of the other joint tenant,

which trust was actually carried out and ob-

served by turning back to the joint funds all

income received from such investments and all

of the proceeds of the investments disposed of.

''Each party to a joint bank accoimt subject to

the check of either, whether such joint account is

held in joint tenancy or not, has a right to check

on such account and consequently to use the

amount drawn in any way he chooses. The pe-

titioner exercised his right to check on the

account and to use the money as he saw fit by



purchasing personal property and taking the title

in his own name. Such property was in the pe-

titioner's possession and he received the income

from it. Not one of the unities which must exist

in order to have a joint tenancy was present. The

depositing of the income from such property in

the joint account, and the crediting of one-half to

his wife on his books, do not evidence the exis-

tence of such unities.

''The petitioner has failed to show that the

property in question was held as joint tenants.

The income from the property is taxable to the

husband. United States v. Rohdins, 269 U. S.

315; Lucas v. Earl, 281 U. S. Ill, and Corliss v.

Bowers, 281 U. S. 376.

''Judgment will he entered for the respond-

mt."
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n.
THE BOARD FURTHER ERRED IN DECIDING THAT PETI-

TIONER AND HIS WIFE HAD NOT ENTERED INTO A JOINT
OWNERSHIP AGREEMENT.

III.

THE BOARD FURTHER ERRED IN DECIDING THAT THE IN-

COME IN CONTROVERSY WAS COMMUNITY PROPERTY
AND THEREFORE SUBJECT TO TAX AGAINST PETITIONER
ON THE WHOLE AMOUNT, AND IN NOT HOLDING THAT
SUCH INCOME BELONGED JOINTLY TO PETITIONER AND
HIS WIFE, AND CONSEQUENTLY WAS DIVISIBLE EQUALLY
BETWEEN THEM FOR PURPOSES OF INCOME TAX AS-

SESSMENT.

ARGUMENT.

The Civil Cod-e of the State of California provides

as follows:

''Section 158. Husband and wife may make
contracts. Either husband or wife may enter into

any engagement or transaction with the other, or

with any other person, respecting property, which

either might if unmarried; subject, in transac-

tions between themselves, to the general rules

which control the actions of persons occupying

the confidential relati'ons with each other, as de-

fined by the title on trusts/' (Italics ours.)

Section 15a of the Bank Act (Stats. 1921, p. 1367;

General Laws of California, 1923, p. 170) in force

at the time this transaction occurred, provides as fol-

lows:

"Deposit in name of two depositors. When a

deposit shall be made by any person in the names



of such depositor and another and in form to be
paid to either or the survivor of them, such de-

posit and any additions thereto made by either

of such persons after the making thereof, shall

become the property of such persons as joint

tenants, and the same together with all dividends

thereon shall be held for the exclusive use of such
persons and may be paid to either during the

lifetime of both or to the survivor after the death

of one of them, * * *. The making of the de-

posit in such form shall, in the absence of fraud
or undue influence, be conclusive evidence, in any
action or proceeding to which either such savings

bank or the surviving depositor is a party, of the

intention of both depositors to vest title to such

deposit and the additions thereto in such sur-

vivor."

For many years prior to 1924 the petitioner and

his wife maintained one or more joint bank accounts.

The account with the Wells Fargo Nevada National

Bank of San Francisco was opened in the year 1917,

and is a joint tenancy account, with right of survivor-

ship, the joint agreement with the bank having been

signed by petitioner and his wife. The account with

the Bank of California National Association of San
Francisco was opened on May 15, 1924, and the joint

deposit agreement with the bank was likewise signed

by the petitioner and his wife.

During the year 1924 the petitioner deposited in

these joint bank accounts all the income from his legal

practice and all other income received in the form
of dividends, interest, etc. (Trans, p. 21.)
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The abbreviation "etc." relates to the ''capital net

gain" and "profit on stocks and real estate" (Trans,

p. 20) which are part of the items in controversy, all

of the proceeds of sale of both real and personal prop-

erty acquired with funds from the joint accounts be-

ing redeposited in such accounts upon receipt.

While the deposit agreements with the banks are

not in evidence, their existence apparently was con-

ceded by coimsel for respondent after satisfying him-

self on that point, for petitioner was allowed to testify

without contradiction that the bank accomit concern-

ing which he was interrogated was one of those bank

accomits that were subject to check by either party,

and that the balance would be paid to the survivor in

case of death. (Trans, p. 26.) Under the Bank Act,

supra, the money deposited in said bank accoimts was

the property of petitioner and his wife as joint ten-

ants.

Checks w^ere drawn on these accounts by petitioner

and his wife, the petitioner, however, being more ac-

tive in this respect than his wife as he actually at-

tended to the business of the joint tenancy. (Trans,

p. 21.) But during the year 1923 (in relation to which

year only was any testimony taken) petitioner's wife

checked on the joint bank account fifteen times for an

aggregate amount of $5130.41. (Trans, p. 22.)

All of the dividends, interest, and other income in

controversy was actually deposited in the joint bank
accounts, thereby becoming subject to check of either

party, and in the bookkeeping records of the parties,

kept in petitioner's office, petitioner and his wife were
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each credited with one-half of said dividends, interest,

capital net gain and profit on stock and real estate.

(Trans, pp. 20, 21.)

Real property acquired with funds from the joint

accounts was actually deeded to the petitioner and his

wife '*as joint tenants and not as tenants in common,

and to the survivor of them and to their heirs, and

the heirs and assigns of such survivor forever."

(Trans, p. 25.)

Stocks which produced the dividends here involved

were carried in the name of petitioner. (Trans, p. 22.)

But these dividends were included with all the other

income and deposited in the joint accounts. (Trans,

p. 21.)

Other than the contracts relating to the opening

and operating of the joint bank accounts, no formal

contract was entered into between petitioner and his

wife, but the intention of the parties in relation to the

purchase and sale by petitioner of real and personal

property with funds from the joint bank accoimts,

for the joint account of petitioner and his wife, con-

stituted an ''engagement or transaction" between

them w^hich comes within the purview of Section 158

of the Civil Code. This intention is revealed by peti-

tioner's evidence of the situation he wished to de-

velop, to-wit: That whatever happened to him his

wife would be the sole surviving owner of the joint

tenancy (which he intended to create and which he

thought he had created years previously, and which
he thought was then existing), so that upon his death,

his wife as surviving joint tenant would retain the
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joint property without probate costs or litigation ex-

penses. (Trans, pp. 23, 24, 26.) Petitioner's wife

checked on the joint bank accounts, knew that peti-

tioner kept a written record of the transactions and

apparently acquiesced at all times in the same. (Trans,

pp. 22, 23.)

That the earnings of petitioner were community

property is beyond argument. That savings and the

income from such savings would similarly be com-

mmiity property in the absence of agreement to the

contrary must also be admitted. The status of com-

mmiity property differs totally from that of joint

ownership. Each status has both advantages and dis-

advantages.

The surrender of the conunmiity status was advan-

tageous to the wife. It clarified and made certain her

rights and assured to her all of the property if she

were the survivor, and gave her immediate rights also

which were not otherwise hers. These benefits and

rights were accepted and acted on by her and consti-

tute a valuable and valid consideration for the con-

tract involving the change of status.

Section 1589 of the Civil Code of California is as

follows

:

"Assiunption of obligation by acceptance of

benefits. A voluntary acceptance of the benefit

of a transaction is equivalent to a consent to all

the obligations arising from it, so far as the facts

are known, or ought to be known, to the person

accepting it."

While no written contract was entered into between

petitioner and his wife the engagements or trans-
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actions between them, and contemplated by Section

158 of the Civil Code, are clearly revealed by the

stipulation and the testimony of petitioner. (Trans,

pp. 20-28.) That petitioner's wife received and ac-

cepted the benefits of these transactions is clear. Con-

sequently, she should bear her half of the tax burden.

While jjetitioner admitted (Trans, pp. 27, 28) that

the income in question was designated in the returns

prepared in his office as income from commmiity in-

vestments, this does not nullify his previous testimony

(Trans, pp. 24-28) as to the intention regarding the

transactions between himself and his wife, because

the designation of the income by the clerk who pre-

pared the returns as community property did not

make it so, and the petitioner did testify modestly

that he was only as familiar with community property

laws of California as anybody could be familiar with

such a debatable subject. (Trans, p. 24.)

For purposes of income tax, the rights of the par-

ties can neither be established or impaired by book-

keeping methods, or by names given to various items.

Douglas v. Edwards, 298 Fed. 229.

We submit, in view of the foregoing, that the con-

tractural relations of petitioner wdth his wife in rela-

tion to the property which produced the income in

controversy were those of joint owners under the laws

of California as interpreted by the Courts of this

State in the following cases:

In the case of Crowley v. Savings Union Bank etc.

Co., 30 Cal. App. 535, a joint deposit account with
right of survivorship was opened in the bank under a
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written agreement. Some of the money on deposit was

withdrawn and loaned on notes payable to Crowley

and wife. Upon his death she sued for a half interest

in the proceeds from the notes and recovered. On
page 540 the Court said:

'

' In this state, either husband or wife may enter

into any engagement or transaction with the

other respecting property which they might if

unmarried." (Civ. Code, Sec. 158.) ^'A husband

may convey real or personal property to his wife

and it was held, in Carter v. McQuade, 83 Cal.

274, 278 (23 Pac. 348), that ^whether the prop-

erty conveyed be his separate property or com-

munity property, the presumption is that it there-

by becomes and is thereafter to be treated as her

separate property.' " (Citing cases.)

In the case of Estate of Harris, 169 Cal. 725, et seq.,

where the deceased and his surviving wife had a joint

bank account, with the customary form of agreement

in regard thereto, and where some investments made

from the joint bank account in corporate stocks were

in the name of the husband alone, the Court held that

the property acquired with money taken from the

joint bank account would retain the character of joint

property, the same as the money with which it was

obtained unless by some agreement between the par-

ties its character was changed. The claim of the wife

to full title of the property by survivorship was sus-

tained.

In the case of Kennedy v. McMurray, 169 Cal. 287,

the Court held that the origin of funds deposited in

the bank to the joint accoimt is immaterial. (See also
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Conneally v. S. F. S. d; F. Soc, 70 Cal. App. 181, and
cases therein cited.)

Where a husband and wife at the time they opened
two joint accounts in a bank signed an agreement with
the bank to the effect that the money deposited was to
be held on the miderstanding and condition that the
same and all accumulations thereof should be payable
to the husband and wife, or either of them, during
their joint lives and should belong absolutely to the
survivor of them, the deposits thereby became the
property of the husband and wife as joint tenants,
under the express declaration of Section 16 of the
Bank Act as it existed in 1909 (Stats. 1909, p. 90),
and the wife surviving her husband did not take any
mterest in the deposit as his heir or successor, but by
virtue of her estate originating at the time of the
creation of the joint tenancy; and the imposition of
an inheritance tax upon the deposits, under the in-
heritance tax statute as it existed in 1911 (Stats. 1911,
p. 713), cannot be sustained upon the theory that thev
formed a part of the estate of the husband, passing-
upon the death to his wife.

McDougald v. Boyd, 172 Cal. 753.

A written instnunent executed by a husband and
wife on opening an account with a bank agreeing that
the deposit then made, and all deposits thereafter
made to said account, should be held and owned by
them as joint tenants created a joint tenancy. Both
at common law and under the Civil Code of California
the legal effect of a joint tenancy is that the title to
the nornt property does not pass to and vest in the
survivor upon the death of the co-tenant, but that
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each tenant is seized of the whole estate from the

first, and no change occurs in his title on the death

of his co-tenant.

Estate of Giirnseij, 111 Cal. 211.

The case at bar is clearly differentiated from the

Earl case {Lucas v. Earl, 281 U. S. Ill) in which the

petitioner apparently sought by contract to change

the status of his professional income, in advance of

its receipt, from community income to joint income.

It is also clearly differentiated from the Rohhiiis

case (U. S. v. Bobbins, 269 U. S. 315) and other simi-

lar cases which sought to establish a vested interest

of the wife in the community property, and also in

the income from such property, under the laws of

the State of California prior to the amendment of

1927. The claim here made is not based upon the

community property laws of California, which have

probably been finally adjudicated.

It is also distinguished clearly from Corliss v.

Bowers (281 U. S. 376), in which it was held that

income from a revocable trust was taxable to the

trustor.

That, however, is not the situation here. A parol

contract between the parties was actually carried into

full force and effect not merely during the year imder

review, but also during the year 1923 (in regard to

which a hearing was had before the United States

Board of Tax Appeals, and from the record in which

case the statement of the evidence has been prepared)

,

and during many years prior thereto. It is admitted

that no formal written contract was ever made, but
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we submit that a contract which was in fact carried
into effect by the willing and open conduct of the
parties thereto requires no further confirmation of its

existence. The respondent, in the answer before the
United States Board of Tax Appeals, denies the
allegations of the petitioner that such a parol agree-
ment existed, and likewise denies that the income, the
tax upon which is in controversy, was deposited in the
joint account or accounts referred to above. These
denials however were mere matters of formal plead-
mg, and in fact it is proven by the unrefuted evidence
that the assets from which the dividends, interest and
profits were derived were paid for from the joint
account or accomits, and that the dividends, interest
and profits were paid back into the joint accounts, and
that the proceeds of sale of such assets were likewise
paid into the said joint account or accounts. (Stipu-
lation Tr. pp. 20-21.)

Whether or not this situation has all of the ele-
ments of a joint tenancy from an academic point of
view may well be the subject of argument. Discus-
sions of joint tenancy from a technical standpoint
relate almost entirely to real property, but in recent
decades joint tenancy in personal property has be-
come common, and in relation to personal property
all of the elements of unity which are laid dow as
essential to a true joint tenancy in real property can-
not exist. In this case however we are trying facts
as they existed, and not the names by which they
might be called. That the bank accounts were truly
joint tenancy accounts is not open to argument, and
we submit that from the time that the petitioner
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voluntarily, and pursuant to his understanding of the

arrangement with and for the benefit of his wife,

deliberately placed funds derived from his profes-

sional earnings, and which he might have continued

to hold as manager of the community, in joint bank

accoimts, which were opened pursuant to written

agreements between him, his wife, and the banks,

those funds ceased to be commmiity property, and

there was no way in which they could subsequently

regain the status of community property.

A joint tenancy exists where a single estate in prop-

erty, real or personal, is owned by one or more per-

sons, under an instrument or act of the parties. (33

Corpus Juris 901.)

A jomt tenancy in personal property can be cre-

ated by an oral agreement. (33 Corpus Juris 905, and

cases cited.)

Section 161 of the Civil Code of California specifi-

cally provides that a husband and wife may hold

property as joint tenants, tenants in common, or as

community property.

Section 158 of the Civil Code of California (supra)

provides that either husband or wife may enter into

any engagement or transaction with the other, or wdth

any other person, respecting property, which either

might if mimarried; subject, in transactions between

themselves, to the general rules which control the

actions of persons occupying confidential relations

with each other, as defined by the title on trusts.

Article II of the Title on Trusts, contained in the

Civil Code of California commencing wdth Section
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2228, deals with the obligations of trustees, and the

highest of good faith is imposed upon parties occupy-

ing confidential relations. It would be a flagrant abuse

of the confidential relations existing if by mutual con-

sent of the parties to a community the community

property were divested of that status by the creation

of joint ownership, and then one of the parties took

advantage of his position to divert joint funds to his

own use and benefit to the exclusion of the other

party.

There was a valid consideration for divesting of the

property of its status as community property, there

being a complete change in the character of the owner-

ship. This change was a benefit in fact to both parties

as is indicated by the reason for this course of action

set forth in the petitioner's testimony on page 24 of

the transcript.

It does not matter however to whom the considera-

tion moved, or from whom, nor whether it was exactly

even, or more advantageous to one than to the other,

nor whether the final advantage to one or to the other

might be problematical; what was done here was an

accomplished fact, or rather a series of accomplished

facts, by which continuously, as a regular course of

conduct, property coming to the husband which would
otherwise have been community, because it resulted

from his eamings during the marital status, was
divested of its community status, and the wife im-

mediately acquired a joint interest in it, instead of

the rather imcertain interest in the community prop-

erty which was hers prior to the amendment to the

law in 1927.
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Similarly also, by a continuous series of actions, the

resultant joint property was invested, revenue was

received which was paid into the joint accounts,

proceeds of sales of investments were likewise paid

into the joint accounts (w^ith the profits, or minus the

losses, as the case might be), and while in the interim

the property may seem to have lacked certain of the

characteristics of joint tenancy property, yet it must

be admitted that joint ownership in personal property

may be created by parol contract. The course of con-

duct of the parties, from the time of the agreements

opening the joint bank accounts, shows their intention

and that it was fully carried out ; and the cases herein

cited determine that even in the period during which

joint fmids were invested in an individual name the

joint status was not lost.

We respectfully urge that the decision of the United

States Board of Tax Appeals should be reversed.

Dated, San Francisco,

April 13, 1932.

William S. Bayless,

Attorney for Petitioner.
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In the United States Circuit Court of

Appeals for the Ninth Circuit

No. 6722

Stanley Pedder^ petitioner

V.

Commissioner of Internal Revenue, respondent

ON PETITION TO REVIEW AN ORDER OF THE UNITED
STATES BOARD OF TAX APPEALS

BRIEF FOR RESPONDENT

PREVIOUS OPINION

The only previous opinion in this case is the un-

published memorandum opinion of the United

States Board of Tax Appeals (R. 10-11) which was

rendered on October 18, 1930.

JURISDICTION

This appeal involves a deficiency in individual

income taxes for the year 1924 in the amount of

$3,443.34 and is taken from a decision of the United

States Board of Tax Appeals entered November 1,

1930. (R. 11-12.) The case is brought to this court

by petition for review filed April 20, 1931 (R. 12,

16), pursuant to the provisions of Sections 1001-

1003 of the Revenue Act of 1926, c. 27, 44 Stat. 9,

109-110.

(1)



QUESTION PRESENTED

During the taxable year 1924, the petitioner re-

sided with his wife, Mabel H. Pedder, in San Fran-

cisco, California, where he was engaged in the prac-

tice of law. During the taxable year, as for a

number of years previously, he deposited the in-

come received by him as the result of his law prac-

tice in a bank account designated " Mr. Stanley

Pedder & or Mrs. Mabel H. Pedder." The peti-

tioner also deposited in the same joint bank account

all other income received by him in the form of div-

idends, interest, etc. All of the property from

which the income in question in this proceeding was

derived was in the sole name of the petitioner and

had been purchased with funds drawn by the peti-

tioner from the joint bank account. The income

from such property was reported by the petitioner

and his wife, one-half each, in separate returns and

designated as income from community investments.

The question is whether, under these circum-

stances, all or only one-half of such income is

taxable to the husband.

STATUTES INVOLVED

Kevenue Act of 1924, c. 234, 43 Stat. 253:

Sec. 213. For the purposes of this title,

except as otherwise provided in section 233

—

(a) The term "gross income" includes

gains, profits, and income derived from sal-

aries, wages, or compensation for personal

service (including in the case of the Presi-



dent of the United States, the judges of the

Supreme and inferior courts of the United
States, and all other officers and employees,

whether elected or appointed, of the United
States, Alaska, Hawaii, or any political

subdivision thereof, or the District of

Columbia, the compensation received as

such), of whatever kind and in whatever
form paid, or from professions, vocations,

trades, businesses, commerce or sales, or

dealings in property, whether real or per-

sonal, growing out of the ownership or use

of or interest in such property; also from
interest, rent, dividends, securities, or the

transaction of any business carried on for

gain or profit, or gains or profits and income
derived from any source whatever. The
amount of all such items shall be included in

the gross income for the taxable year in

which received by the taxpayer, unless, un-
der methods of accounting permitted under
subdivision (b) of section 212, any such
amounts are to be properly accounted for as

of a different period.

Sec. 223. (a) The following individuals

shall each make under oath a return stating

specifically the items of his gross income and
the deductions and credits allowed undei^

this title

—

(1) Every individual having a net in-

come for the taxable year of $1,000 or over,

if single, or if married and not living with
husband or wife

;

(2) Every individual having a net income
for the taxable year of $2,500 or over, if
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married and living with husband or wife;

and

(3) Every individual having a gross in-

come for the taxable year of $5,000 or over,

regardless of the amount of his net income.

(b) If a husband and wife living together

have an aggregate net income for the tax-

able year of $2,500 or over, or an aggregate

gross income for such year of $5,000 or

over

—

(1) Each shall make such a return, or

(2) The income of each shall be included

in a single joint return, in which case the

tax shall be computed on the aggregate in-

come.
STATEMENT OF FACTS

The Board of Tax Appeals made no findings of

facts and rendered only a memorandum oj)inion.

The facts as stipulated by the parties before the

Board were as follows (R. 20-21) :

(1) That the income in controversy amounting

to $20,715.15, which amount was reported in the

separate return of Mabel H. Pedder, wife of the

petitioner herein, for the year 1924, was comprised

of the following items

:

Dividends $3. 842. 80

Capital net gain 7, 869. 88

Profit on stock and real estate 9, 002. 47

Total 20, 715. 15

(2) That Stanley Pedder, the petitioner herein,

kept a card record of all income received from the

sources referred to above, wherein he credited to

his wife, Mabel Pedder, one-half of such income



which comprised, during the year 1924, the amounts

referred to in Paragraph (1) above.

(3) That the income received by Stanley Pedder,

the petitioner herein, during the year 1924 as a re-

sult of his law practice was separately returned by

him for the year 1924 and such income is not the

subject of controversy in this proceeding.

(4) That Stanley Pedder, the petitioner herein,

deposited during the year 1924 the income received

by him as a result of his legal practice in accounts

with the Wells-Fargo Nevada National Bank, and

the Bank of California National Association, which

accounts were designated as follows: "Mr. Stanley

Pedder & or Mrs. Mabel H. Pedder."

(5) That Stanley Pedder, the petitioner herein,

also deposited, during the year 1924, in the joint

bank accounts referred to above all other income

received by him in the form of dividends, inter-

est, etc.

(6) That the joint bank accounts referred to

above were subject to the check of either party and

that such accounts were active in so far as the peti-

tioner was concerned but were only occasionally

checked upon by the petitioner's wife, Mabel H.

Pedder.

It is also stipulated that the testimony given by

Stanley Pedder in the case now pending before

this Board, Docket No. 29,979, as to the joint ten-

ancy agreement between him and Mabel H. Pedder

may be considered as having been given in this

case also.
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The memorandum of opinion of the Board (R.

10-11) refers to an earlier appeal taken to the Board

by the taxpayer which involved the identical ques-

tion presented in this case except that the taxable

year involved in the earlier case was 1923. (20

B. T. A. 11.) Based on the testimony given in that

case, which it has been agreed between the parties

may be considered in this proceeding, the Board

made findings (which are applicable here except

as to the amounts and year involved) :

Petitioner is an individual residing in San
Francisco, California, where he is engaged

in the practice of law.

The income in controversy, an amount of

$5,891 which was reported in the separate

return of Mabel H. Pedder, wife of the peti-

tioner, for the year 1923, was comprised of

the following items

:

Dividends $3, 976. 94

Interest received 1, 268. 80

Profits on stock and real estate 645. 26

Total 5. 891. 00

The petitioner kept a card record of all

income received from the sources referred

to above, wherein he credited to his wife,

Mabel H. Pedder, one-half of such income,

which, during the year 1923, consisted of

the amount referred to above.

The income received by the petitioner

during the year 1923 as a result of his law

practice was separately returned by him and
is not the subject of controversy in this pro-

ceeding. The petitioner deposited the in-

come received bv him as the result of his



law practice in an account with the Wells-

Fargo Nevada National Bank, which ac-

count was designated as follows: "Mr.

Stanley Pedder and/or Mrs. Mabel H. Red-

der." He also deposited during the year

1923 in the same joint bank account all other

income received by him in the form of divi-

dends, interest, etc.

The joint bank account was subject to the

check of either party and any balance was to

be paid to the survivor of them. It was ac-

tive in so far as petitioner was concerned^

while Mabel H. Pedder, during the year,

drew 15 checks in the aggregate amount of

$5,130.41.

All of the property from which the income

in question was derived was, during the year

1923, in the sole name of the petitioner.

Such property had been purchased with

funds drawn by the petitioner from the joint

bank account.

The petitioner had never entered into any

agreement with his wife, either written or

oral, that she should have a one-half interest

or any part of the funds or the property in

question.

Title to certain real estate purchased by

petitioner with funds drawn from the joint

bank account was taken in the name of

the petitioner and his Avife as joint tenants.

No income derived from such property is

involved in this proceeding.

In the income-tax return filed for the year

1923 the petitioner reported $27,218.53 as in-

come from his law practice and describes his

118840—32 2
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share of the income in controversy as income

derived from community investments.

The Board sustained the Commissioner's deter-

mination that the income was taxable to the hus-

band in its entirety.

SUMMARY OF ARGUMENT

The income consisting of dividends and gains

from the sales of property which the petitioner

and his wife seek to divide between them in sepa-

rate returns for 1924 was derived from property

held in the petitioner's name, and was presump-

tively commimity income taxable to the petitioner

in its entirety under the decision of United States

y.RoUins, 269 V. S. 315.

The burden of proving that this income was not

derived from community property but from prop-

erty held by the petitioner and his wife as joint

tenants was upon the petitioner.

The fact that the property was acquired with

funds from joint bank accounts carried in the

names of petitioner and/or his wife is not sufficient

to establish a joint tenancy. The record does not

show whether the accounts were opened before or

after the passage of the California law creating a

joint tenancy in such deposits or whether the agree-

ment in this case would satisfy the statute. If the

accounts were opened prior to the passage of the

statute, clearly no joint tenancy was established

for the Board found that the petitioner never en-

tered into any agreement with his wife as to the



establishment of a joint tenancy in the fund and

the Board's finding is supported by evidence.

But even if a joint tenancy existed as to the bank

accounts, there is no California statute holding

that is should also exist as to the investments. The

petitioner could withdraw the fund and expend it

for his own benefit without being obliged to account

to his wife for it. The Board found that there was

no agreement between him and his wife, that in-

vestments made from the fund should be held as

joint tenants. This finding is supported by the

record. The income was reported as income from

community investments and the testimony of peti-

tioner discloses the absence of an agreement.

Accordingly, the income should be treated as

community income taxable to the husband and not

as income arising from a joint tenancy.

ARGUMENT

The petitioner held title to the property from which the

income involved in this case was derived, and acquired

such property while residing with his wife in California

;

income derived from such property was presumptively

community income, and, as the petitioner has not sus-

tained the burden of proving otherwise, it is taxable to

him in its entirety

It is settled that under the laws of California, as

they existed prior to 1927, the wife did not have a

vested interest in community property and income

and that the husband was required to report all of

the community income in his Federal income-tax

return. United States v. Rohhins, 269 U. S. 315;
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United States v. Malcolm, 282 U. S. 792. Hence,

if the income received by the petitioner during 1924

constituted community income, it was taxable to

him in its entirety.

It is not disputed that all of the income involved

in this case arose from property which was acquired

during the existence of the marital community com-

posed of the petitioner and his wife, Mabel H. Ped-

der, and that title to all of the property in question

was in Mr. Pedder's name.^

The case, therefore, comes under the rule of two

presumptions: (1) that all property or income ac-

quired during the existence of the community is

community property or income (Estate of JoJJy,

196 Cal. 547 and cases cited), and particularly (2)

that property acquired in the name of the husband

is community property {Estate of Pepper, 158 Cal.

519; Estate of Hill, 167 Cal. 59). Fountain v.

Maxim, 210 Cal. 48.

Under such circumstance, the burden of proving

that the income in dispute, consisting of dividends

and gains from sales of property, was not derived

from community property and was not community

income, was clearly upon the petitioner.

Petitioner claims that he and his wife were joint

tenants of such property. This claim is based pri-

^ The record indicates that petitioner and his wife did own
certain real estate title to which was in both names as joint

tenants but income from such property is not involved in

this proceeding, nor was there any interest received from
the joint bank deposits during 1924, as there may have been

in 1923. (R. 6, 22, 24-25.)
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marily upon the fact that the property from which

the income was derived was acquired with funds

withdrawn by him from joint bank accounts in the

name of "Mr. Stanley & or Mrs. Mabel H. Pedder"

which were subject to the check of either. (R. 21.)

Petitioner argues that amounts deposited in these

accounts were held by him and his wife as joint

tenants, with the right of survivorship and that the

assets acquired with such funds were held in the

same way.

The petitioner relies upon Section 15 (a) of the

California Bank Act of 1921 (Statutes and Amend-

ments to the Codes, 1921) which provides (p.

1367) :

When a deposit shall be made by any per-

son in the names of such depositor and an-

other person and in form to be paid to either

or the survivor of them, such deposit, and

any additions thereto made by either of such

persons after the making thereof, shall be-

come the property of such persons as joint

tenants, and the same together with all divi-

dends thereon shall be held for the exclusive

use of such persons and may be paid to either

during the lifetime of both or to the survivor

after the death of one of them, and such pay-

ment and the receipt or acquittance of the

one to whom such payment is made shall be

a valid and sufficient release and discharge to

such savings bank for all payments made on

account of such deposit prior to the receipt

by such savings bank of notice in writing

not to pay such deposit in accordance with
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the terms thereof. The making of the deposit

in such form shall, in the absence of fraud

or undue influence, be conclusive evidence,

in any action or proceeding to which either

such savings bank or the surviving depositor

is a party, of the intention of both depositors

to vest title to such deposit and the additions

thereto in such survivor.

Considering the language of the statute alone

there would be reason for holding that it could not

apply to the deposits under any circumstances, since

it uses the words ''such savings bank" and the de-

posits here were not in savings institutions. (R.

21.) We do not press this point, however, for the

statute as originally enacted did not contain the last

sentence. See Section 16 of the Bank Act of 1909

(Statutes and Amendments to the Codes, 1909, p.

90). It appears, moreover, to have been applied to

other deposits. Hill v. Badeljy, 107 Cal. App. 598.

It is worthy of note that it has been held that the

last sentence of the 1921 statute creates a conclu-

sive presumption only when a contest over the fund

arises after the death of one of the joint tenants

and that during the lifetime of both joint tenants

either has the right to establish the real fact about

the account notwithstanding its form. Hill v.

Badeljy, supra. This is also the rule in New York

which has a similar statute. Marrow v. Moskowitz,

255 N. Y. 219; Heiner v. Greenwich Sav. Bank,

193 N. Y. S. 291. See also In re Buchanan's Estate,

171 N. Y. S. 708. Even if the record in this case

disclosed that the funds were deposited after the
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enactment of the 1921 provision, no conclusive pre-

sumption as to the establishment of a joint tenancy

could arise.

But the record does not show when the two ac-

counts in this case were opened or even that they

were opened subsequent to 1909, when the original

statute was enacted. The petitioner states in his

brief that the two accounts were opened in 1917

and 1924 (Br. 9), but this statement finds no sup-

port in the record. There is a serious doubt as to

whether a subsequently enacted statute could have

any effect on the ownership of funds deposited

under a prior agreement. See Ososke v. Kalinow-

ski 209 Cal. 45; Stewart v. Stewart, 204 Cal. 546;

McKay v. Lauriston, 204 Cal. 557.

In the event that the bank accounts were opened

prior to 1909, we submit that the evidence in this

case would clearly be insufficient to establish a joint

tenancy in the deposits under Section 683 of the

Civil Code of California (Deering's Civil Code of

California, 1923), p. 431:

Joint interest, what. A joint interest is

one owned by several persons in equal shares,

by a title created by a single will or transfer,

when expressly declared in a will or transfer

to be a joint tenancy, or when granted or

devised to executors or trustees as joint

tenants.

The only evidence concerning any agreement

relative to a joint tenancy in this case was the stipu-

lation that the accounts were carried in the name
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of ''Mr. Stanley Pedder & or Mrs. Mabel H. Ped-

der" (R. 21), and the affirmative answer of Mr.

Pedder to the question whether it was one of these

bank accounts that ''was subject to check by either

party, and that the balance may be paid to the

survivor in case of death." (K. 26.) His state-

ment about the survivorship feature may have been

a mere conclusion as to the effect of the law based

solely on the fact of the existence of the account in

both names, but if it should be treated as evidence,

as it apparently was by the Board (see 20 B. T. A.

12), it is nevertheless insufficient. To establish a

joint tenancy the evidence must clearly show an in-

tent on the part of the depositor to create a present

joint interest in the fund with the right of survivor-

ship. Denigan v. San Francisco Savings Bank, 127

Cal. 143 ; McDougald v. Boyd, 172 Cal. 753 ; see also

Kennedy v. McMurray, 169 Cal. 287.

Nor is the situation very different if the statute

of 1909 does apply to all of the deposits involved in

this case, for the evidence as to the accounts does

not establish with certainty that there were agree-

ments which meet the test of the statute. In most

of the cases arising under the statute where the

joint tenancy has been recognized, there has been

a very definite agreement between the parties, ex-

pressed in writing, and. establishing joint owner-

ship of the funds with the right of survivorship.

See Kennedy v. McMurray, supra ; Hill v. Badeljy,

supra; Estate of Gurnsey, 111 Cal. 211 ; Estate of

Harris, 169 Cal. 725. The difficulty of establishing



15

a joint tenancy from the mere fact of a joint deposit

was recognized in Kennedy v. McMurray, supra.

As previously pointed out, it is true that in the pro-

ceeding before the Board in the 1923 case the Board

found that the joint bank account was subject to the

check of either party and any balance was to be

paid to the survivor, but it also found that the peti-

tioner had never entered into any agreement with

his wife, either written or oral, that she should have

a one-half interest or any part of the funds. (See

20 B. T. A. 12, or Pet. Br. 4.)

We submit, therefore, that the petitioner has

failed to establish the existence of a joint tenancy

in the fund.

But if it be conceded that the funds were held in

joint tenancy, as provided in Section 15 (a) of the

Bank Act of 1921, it does not follow that the prop-

erty purchased by the husband with such funds

was also held by petitioner and his wife as joint

tenants.

The statute itself is silent as to such investments.

It is apparent, however, that the joint tenancy in

bank deposits provided for in the statute is not a

joint tenancy in the usual sense, since it contem-

plates that either party may withdraw the funds

and does no provide that one joint tenant shall

account to the other for his expenditures.

In the ordinary joint tenancy there are unity of

title, unity of interest, unity of time and unity of

possession. Givinn v. Commissioner (C. C. A. 9th)

,

54 F. (2d) 12S',.Furman v. Brewer, 38 Cal. App.
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687 ; Deslauriers v. Senesac, 331 111. 437 ; Fleming

V. Fleming, 194 Iowa 437; rehearing denied, 194

Iowa 73, and writ of error dismissed, 264 U. S. 29;

7 R. C. L. p. 811 ; 33 C. J. 907. Section 683 of the

Civil Code of California, stipra, implicitly recog-

nizes the existence of these unities.

We submit that the four unities can not exist as

to joint bank accounts recognized under the Cali-

fornia law or any other joint accounts. That much

appears to have been conceded in some jurisdic-

tions. See New Jersey Title Guaranty & Trust

Co. V. Archibald, 91 N. J. Eq. 82; 48 A. L. R.

203-206 ; Staples v. Berry, 110 Me. 32.

In view of the fact that either party may check

upon the account and that the statute does not re-

quire one joint tenant to account to the other for

withdrawals, it seems clear that unity of possession

and title do not exist. We know of no California

decision holding that a joint tenant may not with-

draw the deposits for his own use and petitioner has

cited none. In Salles v. Loane, 204 Cal. 55, it was

held that the fact that a father drew sums from the

account for his support in accordance with the un-

derstanding that he was to do so did not entitle his

daughters, the cotenants, to anything other than an

interest in the balance remaining. See also Kelsey

V. Miller, 203 Cal. 61 ; Kelsey v. Miller, 203 Cal. 96

;

Reilly v. Filhen, 107 Cal. App. 722. While there

was an express agreement that the joint tenant

should have such a privilege in the Salles case, the

right seems to be implied in all cases. Otherwise,
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the use of the joint account would be of little prac-

tical benefit.

The cases of Estate of Harris, supra, and Crowley

V. Savings Union Bank and Trust Co., 30 Cal. App.

535, relied upon by petitioner, are not contra. In

the Harris case the husband and wife in the early

years of their marriage made an agreement that all

property held or acquired by either or both of them

during the marriage should be held together in

joint ownership as joint tenants and further that

title to the property acquired with money with-

drawn from their joint bank account should be

taken and held by them as joint tenants in the same

manner that the money was deposited.

In the Croivley case also there was an agreement

that the wife should have the same interest in the

investments made with the funds drawn from the

joint deposit account as in the deposits and on the

basis of that agreement it was held that the wife

had an interest in certain notes in which the funds

were invested, the notes in question being payable

to both of them. It is significant that in this case

the court said (p. 539) :

Had Mr. Crowley drawn out the money

on his own initiative and loaned it to his own

account, taking the notes to himself or order,

a question might have arisen not now in-

volved. He did not do this.

The petitioner urges further that there was an

agreement between him and his wife which was

similar to that involved in the Harris case. The
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only evidence bearing on this question is the peti-

tioner's testimony in the 1923 proceeding which, by

stipulation, is admitted to be applicable to the case

at bar. This testimony was as follows (R. 23) :

Q. As a matter of fact, Mr. Pedder, did

you ever have any agreement with Mrs. Ped-

der, either in writing or oral, that she should

have a one-half interest that you conveyed

to her by way of gift or otherwise—one-

half or any part of these funds ?

A. No formal agreement, no; it was just

my understanding of the situation.

Q. Well, you kept a card record, I believe '^

A. I kept the record.

Q. Did she ever see that ?

A. I do not suppose she did; it was kept

in my office.

Q. As a matter of fact, she did not know it

existed ?

A. Yes; she knew it existed.

Q. Did she know the amounts that were

entered on there?

A. Probably not.

Q. What makes you think she knew it

existed ?

A. Well, she knew, of course, that I kept

books.

Q. She did not know anything about book-

keeping herself ?

A. Oh, no, she is not a business woman
at all.
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Q. Did she know there was any amount in

these books or cards in her name ?

A. I do not know.

Q. It is very probable that she did not, is

not that right ?

A. Very probable, because she knows
nothing about bookkeeping.

Q. Mr. Pedder, you were a practicing

attorney in California in 1923, were you not?

A. I was.

In the previous proceeding the Board examined

this testimony and found as a fact that there was

neither a written or oral agreement between the

petitioner and his wife that she should have a one-

half interest or any part of the property in which

the funds were invested (20 B. T. A. 11; Pet. Br.

4). In the instant case the Board stated in its

memorandum opinion (R. 10) that there was the

same lack of evidence that the income arose from

property owned by the petitioner and his wife as

joint tenants that existed in the other case.

We think the Board's finding is clearly supported

by the petitioner's testimony. He expressly admit-

ted that there was no formal agreement between

himself and his wife. (R. 23.) His testimony even

fails to show that she knew whether or not there

was any amount standing in her name on the books

or card records in which the petitioner recorded this

income. The most that can be said is that the peti-

tioner may have had a desire to create a joint ten-

ancy in the property. The record fails wholly to
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show that he discussed this desire with his wife or

orally agreed with her that she should have the in-

terest of a joint tenant in such property. Moreover,

he reported the income as income from community

investments.

But a mere desire to create a joint tenancy is not

enough. Section 683 of the Civil Code, supra;

Miller v. Erode, 186 Cal. 409; Monnette v. Title

Insurance d Trust Co., 107 Cal. App. 313. See also

Hulse V. Lawson, 212 Cal. 614.

Inasmuch as the Board's finding that there was

no agreement between husband and wife as to joint

ownership of the investments is supported by sub-

stantial evidence it will not be disturbed by this

court. Phillips v. Commissioner, 283 U. S. 589.

The petitioner lays stress on the fact that the

dividends and proceeds of sales were deposited in

the joint account. The fact is of no consequence as

far as the question of taxing the income is con-

cerned. It was not disputed in Lucas v. Earl, 281

U. S. Ill, that the wife had a joint tenant's interest

in the husband's salary after it had been earned

and collected but it was held that the salary was

taxable to him because he owned it at the moment

of its payment and her rights were derived through

him. The same situation exists here. At the time

of the receipt of the income it was community in-

come and as such taxable to the husband. Lucas v.

Earl, supra; Blair v. Both, 22 P. (2d) 932. Even

if the wife had any estate or interest in the prop-

erty subsequently purchased with such funds, it was
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an inchoate interest enforcible in a court of equity

but not cognizable by a court of law. The husband

being the legal owner of the community property

out of which the income flowed was the taxpayer

within the meaning of the income tax laws. United

States V. Bobbins, supra.

CONCLUSION

It is respectfully submitted that the decision of

the Board of Tax Appeals is correct and in accord-

ance with law, and should, therefore, be affirmed.
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